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CRIES INE Fo cc em anseeaeece 1:817; 2:804; 3:1191 


Decisions overruled by Secretary of Agriculture 1:819* 
Citations in Court Decisions 
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Appeals from Secretary’s decisions (actions for 
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from Secretary’s decisions by courts_---- 1:821; 2:808; 3:1194 
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Commodities involved in proceedings ------- 1:822; 2:810; 3:1196 
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Decisions and docket numbers arranged in 
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Cumulative lists of decisions 
Agriculture decisions reported _.----------- 1:829; 2:815; 3:1206 
Prior decisions explained ____---_----_-- 2:803; 3:1190 (distinguished) 
Prior decisions followed ~.._..--.--.---- 2:803; 3:1190 
Court decisions published ~.__-.--._-__---- 2:821; 3:1212 


Cumulative Index-Digest of decisions 


Agriculture. decisions: 2.2... ........5..-.2. 1:836; 2:822; 3:1214 
ene Game as oe eee eect eee 2:870; 3:1292 
A study of the scope and nature of Agriculture 
Decisions—Statisties! Index ....---__---- 1:850; 2:882; 3:1318 


*HISTORICAL NOTE 


The Secretary’s decision in In re Thatford Live Poultry, Inc., 1 A.D. 435, 
decided June 3, 1942, overruled prior decisions (Table of Decisions Overruled, 
1 A.D. 819) as precedents because of lack of regulation requiring current assets 
to exceed current liability by at least 25 percent of average weekly purchases. 
Since that decision, regulation (9 CFR Cum. Supp. 201.14) setting up a stand- 
ard of financial qualifications has been promulgated. In re Albert Bree, 3 A.D. 
255 (1944) .—Ed. 
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PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regu- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made only after notice and hearing or opportunity 

‘for hearing have been given. These decisions do not include rules 
and regulations of general applicability which are required to be pub- 
lished in the Federal Register. For reasons of policy, the identities of 
the parties are not reported in decisions issued under one statute 
which expressly authorizes, but does not require the publication of 
the facts and circumstances of a violation, unless the Secretary in his 
decision has specifically ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1940 ed. 601 e¢ seg.), the Packers 
and Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181 et seq.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 
499a et seqg.). These statutes are now administered by the War Food 
Administration created by Executive Order No. 9334, April 19, 1948 
(8 F.R. 5423). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may be 
cited by giving the volume and page, for illustration, thus: 1 A.D. 
472. It is unnecessary to cite the docket or decision number. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of the decisions reported will be found at end of- 
each issue. 

Copies of monthly issues beginning with January of 1942 and an- 
nual bound volumes of the decisions will be available through the 
Superintendent of Documents, U. S. Government Printing Office, 
Washington, D. C. 
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AGRICULTURE DECISIONS 
(A. D. 844) 


In re CHENANGO FARM Propucts Company, Inc. AMA Doc. No. 27-28. Decided 
February 6, 1945. 


Qualifications for Market Service Payments—Plant Equipped Only for 
Receiving and Shipping Milk to Marketing Area 


Where facts disclosed by reopened hearing show that petitioner’s receiving 
building was equipped to manufacture cream, and was equipped to manu- 
facture and did manufacture chocolate milk and buttermilk, the move- 
ment of milk by pipe-line from receiving building to another building 50 
feet distant, where it was manufactured into cheese, does not entitle pe- 
titioner to market service payments under Order No. 27 for moving milk 
from a plant “equipped only for the receiving and shipping of milk from 
the marketing area,’ whether or not the two buildings constituted sep- 


arate “plants.” 
Compromise Agreement Not Effective in View of Facts Disclosed by Record 


Disqualifying facts ascertained apparently for first time at reopened hedring 
deprive petitioner of payments sought despite partial compromise agreed 
upon between petitioner’s counsel and counsel for administrative agency 


prior to reopened hearing. 


Mr. George S. Rader, of Brooklyn, New York, for petitioner. Mr. A. T. Radigan 
for Office of Marketing Services. Mr. Glen J. Gifford, Presiding Officer. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. : 
PRELIMINARY STATEMENT 

This is a proceeding under section 8¢(15)(A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 (7 U.S.C. 
601 et seq.) Petitioner is a handler under Order No. 27, as amended,! 
regulating the handling of milk in the New York Metropolitan Mar- 
keting Area and complains of the refusal of the market administrator 
for Order No, 27 to pay certain market service claims made by peti- 
tioner under § 927.7(f) of Order No. 27 for the months of May, June, 
July and August 1940. 

A hearing upon the petition was held in December 1940. The 
officer who presided at the hearing filed a report recommending that 
the petition be dismissed. Petitioner filed exceptions to the report 
and claimed that, in the interval between the hearing and the issu- 
ance of the presiding officer’s report, a compromise had been reached 
between petitioner’s counsel and counsel for the Department agency 
(now the Dairy and Poultry Branch, Office of Marketing Services, 
War Food Administration) opposing petitioner. In order that the 
status of the controversy might be clarified and a more adequate 
~~ 4For the order as it existed at the times involved here, see 7 CFR, 1940 Supp., 927.0 et seq. 
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record obtained, a reopening of the hearing was ordered on De- 
cember 17, 1943 (2 A.D. 659). The reopened hearing was held at 
New York City on April 18, 1944. Briefs were filed by petitioner 
and by the Dairy and Poultry Branch. The presiding officer filed 
a report recommending that the petition be dismissed. Petitioner 
filed exceptions to the report. 

The general controversy disclosed by the record is similar to that 
exhaustively discussed in /n re Grandview Dairy, Inc., 8 A.D, 335. 
Petitioner operated three buildings at South New Berlin, New York. 
Milk was received from producers at one building and pumped 
-through a sanitary pipe-line to another building where it was manu- 
factured into cheese. Petitioner contends that it is entitled to receive 
the payments formerly authorized by § 927.7(f) of Order No. 27, as 
amended, for moving milk from a plant “equipped only for the re- 
ceiving and shipping of milk to the marketing area” to a second 
plant “outside of the marketing area and there separated into cream 
and skim milk or manufactured.” 

A great deal of the evidence and argument in the record of this 
proceeding concerns the question as to whether the operations of 
petitioner at South New Berlin were those of one plant or more than 
one plant. A considerable portion also is devoted to the question of 
a stipulation between counsel for petitioner and counsel for the 
Dairy and Poultry Branch. It appears from the record that, fol- 
lowing the original hearing and before the issuance of the original 
presiding officer’s report, it was ascertained administratively that a 
cream separator was located in petitioner’s fluid milk receiving 
building during May and June 1940. Apparently, when this situa- 
tion was brought to the attention of petitioner’s counsel, it was 
agreed between petitioner’s counsel and counsel for the Dairy and 
Poultry Branch that petitioner would withdraw its claims for May 
and June 1940, that its claim for July 1940 would be paid, and that 
this proceeding would be restricted to consideration of the claim for 
August 1940. The claim for July 1940 was paid by the market 
administrator. No steps were then taken to bring the stipulation to 
the attention of the presiding officer or to incorporate the stipula- 
tion in this proceeding until the presiding officer had issued his 
original report recommending dismissal of the petition with respect 
to all the months involved. Subsequently, the market administrator 
debited petitioner for the amount of the July 1940 payment and 
petitioner, in effect, refunded the money under protest. 


FINDINGS OF FACT 
1. Petitioner, Chenango Farm Products Company, Inc., is a New 
York corporation and is a handler subject to Order No. 27, as 
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amended, regulating the handling of milk in the New York Metro- 
politan Marketing Area. In addition to other activities, it conducted 
operations at South New Berlin, Chenango County, New York, where 
milk is received from producers and shipped to the marketing area 
as fluid milk, and where milk is manufactured into milk products. 

2. During May, June, July and August 1940, petitioner’s opera- 
tions at South New Berlin were carried on at three buildings, desig- 
nated for clarity as building no. 1, building no. 2 and building no. 3. 
Building no. 1 was the building in which petitioner received milk 
from producers, building no. 2 was a building in which cheese was 
manufactured, and building no. 3 was one in which milk powder 
was manufactured. During the period in question, milk was moved 
by a pump and sanitary pipe-line from building no. 1 through no, 3 
to building no. 2, approximately 50 feet from building no. 1, where 
it was manufactured into cheese, a Class IV-B product under the 
order. 

3. For a portion of the period involved, prior to June 29 and 
subsequent to August 28, 1940, building no. 1 was equipped to manu- 
facture cream. During all the period, building no. 1 was equipped 
to manufacture, and did manufacture, chocolate milk and buttermilk. 

4. The part of § 927.7(f) of Order No. 27, as amended, pertinent 
to the controversy, is as follows: : 


“Any handler may make claim, on forms supplied by the market ad- 
ministrator, for payments out of the producer-settlement fund under the 
conditions set forth in this paragraph with respect to milk received from 
producers at a plant equipped only for the receiving and shipping of milk 
to the marketing area which was moved to a second plant outside of the 
marketing area and there separated into cream and skim milk or manu- 
factured. .. .” ’ 


CONCLUSIONS 
Petitioner’s case is based on the theory that the building in which 
it received milk was a plant separate from the cheese-making build- 
ing. The market administrator and the Dairy and Poultry Branch 
argue that petitioner operated only one plant at South New Berlin. 
If there was only one plant, of course, petitioner would not be en- 
titled to the payments sought. But, it is not necessary to attempt 
to decide whether one or two plants existed because even if the re- 
ceiving and shipping building were considered a separate plant. 
which is not decided, it is clear from Finding of Fact 3 that it was 
not “equipped only for the receiving and shipping of milk to the 
marketing area.” Therefore, under any theory, the movement of milk 
from building no. 1 to building no. 2, for the period in question, 
did not qualify for market service payments. 
Whether the facts disclosed by Finding of Fact 3 were known 
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to the administrative authorities before the reopened hearing is not 
clear.2, Apparently, some of the information was learned for the 
first time at that hearing and subsequent to the compromise agree- 
ment between counsel. But, in any event, the facts shown by the 
record of the reopened hearing preclude recovery for petitioner and 
must result in a dismissal of the petition. 


ORDER 
In view of the foregoing, the relief requested is denied and the 
petition is dismissed. 
Copies hereof shall be served upon the parties by registered mail 


or in person, 


(A. D, 845) 


In re Roperts Dairy CoMPANY. AMA Doc. No. 48-5. Decided February 10, 
1945. 
Parity Limitation in Milk Order—Price Basis for Milk—Due Process 


A price formula in a milk order, supported by evidence received at a promulga- 
tion hearing is not limited by the parity provisions of section 2 of the 
Act after a valid finding made under section 8c(18) of the Act, and the 
formula need not fix a price to enable an evaporator to meet all competition 
profitably, nor does it unlawfully deprive an evaporator of property by 
basing his cost price on what others pay. 


Variance Between Notice and Approved Amendment of Order 


A price formula need not be in exact words proposed in the notice of the 
promulgation hearing where a clear issue was raised by the proposal, it 
was understood by those concerned, and a genuine hearing was held on it. 


Constitutional Law—Due Process 


Price formula as not depriving evaporator of property by basing his cost price 
on what others pay. 
Scope of Promulgation and Section 8c(15)(A) Hearings 


Desirability of a provision is a proper question for a promulgation hearing 
but not for a hearing under section 8c(15)(A) of the act as the latter is 
a review proceeding on questions of legality. 


Messrs. Maxwell V. Beghtol, J. Lee Rankin, and John C. Mason, all of Lincoln, 
Nebraska, for petitioner. Mr. William A. Bolding for Office of Marketing 
Services. Mr. Glen J. Gifford, Presiding Officer. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 
This is a proceeding under Section 8¢(15) (A) of the Agricultural 
Marketing Agreement Act of 1937 (7 U.S.C. 601 et seq.), instituted 
by a petition filed on May 18, 1942, by the petitioner, Roberts Dairy 
Company, Omaha, Nebraska. It involves the legality of a pricing 


3  # In fill filing oe claims, petitioner certified among other things, that the milk was moved from 


2 plant,“equipped only for the receiving and shipping of milk to the marketing area.” 
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provision of Order No. 48, which regulates milk handling in Sioux 
City, Iowa. 

Order No. 48 was promulgated, to become effective on April 16, 
1940, after a public hearing held in Sioux City on December 19, 1939 
(7 CFR, 1940 Supp., Part 948). It divided milk into three classes, 
according to the purpose for which it was used, and established mini- 
mum prices which handlers were required to pay producers for these 
classes. In general, milk distributed as fluid milk or flavored milk 
drinks was Class I, milk disposed of as cream, for use as cream, was 
Class II, and milk used to produce other milk products was Class ITT. 
The minimum price to be paid by handlers for Class I was fixed at 
$2.20 per hundredweight, and that for Class II at $1.70. The price 
for Class III was not stated in figures, but a formula was set up for 
determining it, so that it would vary as conditions contemplated in 
the formula would change. Other factors, such as location, quality, 
etc., affected the prices, but they are not important for present pur- 
poses. 

After a public hearing held on July 11, 1941, the prices for 
Classes I and II were increased by amendments effective October 2, 
1941 (7 CFR, 1941 Supp., § 948.4). After another hearing, held on 
February 26, 1942, other amendments to the order were promulgated, 
effective May 5, 1942. These do not appear in the Code of Federal 
Regulations or its supplements, but were published in the Federal 
Register for May 5, 1942 (7 F.R. 3289). They include further in- 
creases in Class I and II prices, and a changed formula for deter- 
mining the Class III price. This formula was again changed by 
a revision of the order, effective April 11, 1943 (7 CFR, Cum. 
Supp., Part 948). The attack in this proceeding is on the formula 
as it existed from May 5, 1942, to April 11, 1943, 

Petitioner alleged that the provisions fixing the formula were un- 
lawful, and asked that they be stricken and proper provisions sub- 
stituted for them. The Agricultural Marketing Administration, now 
the Office of Marketing Services, which is considered the respondent 
herein, wrote petitioner's counsel that the petition was insufficient 
for specified reasons. An amended petition, eliminating the deficien- 
cies, was filed on June 18, 1942. Respondent’s determination that 
the amended petition was sufficient, approved by the Solicitor was 
filed on February 9, 1943. The record shows nothing further until 
June 14, 1944, when the parties filed a waiver of oral hearing and 
their agreement that the matter should be determined on the basis of 
the promulgation record of Order No. 48 and their written briefs. 
After the briefs were filed, Glen J. Gifford of the Office of the Solicitor 
was designated to act as presiding officer by an Associate Solicitor. 
Neither party filed a suggested order. In his report, filed on 
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November 16, 1944, the presiding officer recommended dismissal of 
the petition, on the ground that the formula was supported by the 
record and was in accordance with law. Copies of the report were 
served on counsel for both parties, and they were given until Decem- 
ber 6, 1944, to file exceptions. No exceptions were filed, and on 
January 16, 1945, the presiding officer referred the matter to this 
office, where this decision has been prepared. * 


FINDINGS OF FACT 

1. Petitioner is a Nebraska corporation whose principal place of 
business is Omaha, Nebraska. It has a milk plant in Sioux City, 
Iowa, where it manufactures evaporated milk. It is a handler sub- 
ject to Order No. 48. 

2, Ata public hearing on proposed amendments to Order No. 48, 
held in Sioux City on February 26, 1942, evidence was introduced 
concerning prices farmers paid for commodities bought, prices farm- 
ers received for milk and other items, farm wages, prices paid for 
various classes of milk by handlers, the effect of a Sioux City milk 
ordinance, and other data regarding economic conditions affecting 
the production and distribution of milk in the Sioux City area. 

3. In promulgating amendments to Order No. 48 after the hear- 
ing of February 26, 1942, the acting Secretary of Agriculture, on 
the basis of the hearing record, made the following finding, among 
others (7 F.R. 3289): 

“§ 948.0 Findings. (a) That the prices calculated to give milk pro- 
duced for sale in the marketing area a purchasing power equivalent to the 
purchasing power of such milk, as determined pursuant to sections 2 and 
8 (e) (50 Stat. 246; 7 U.S.C., 1940 ed. 602, 608e), are not reasonable in 
view of the price of feeds, the available supplies of feeds, and other 
economic conditions which affect the market supply of and demand for 
such milk, and that the minimum prices set forth in this amendment to 
the order are such prices as will reflect the aforesaid factors, insure a 


sufficient quantity of pure and wholesome milk, and be in the public in- | 
terest; and that the fixing of such prices does not have for its purpose 


the maintenance of prices to producers above the levels which are de- 
clared in the act to be the policy of Congress to establish; .. .” 


4. Proposals for amendments on which the hearing was held, | 


published in the notice of hearing on February 20, 1942 (7 F.R. 


1114), included increases in Class I and IT prices and the following: | 


“3. Delete subparagraph (3) of § 948.4 (a) and substitute therefor the 
following: 

“(3) Class III milk—The price per hundredweight for Class III milk 
shall be the price resulting from the following computation by the market 
administrator: Determine the average of the basic, or field, prices per 
hundredweight ascertained to have been paid for milk of 3.6 percent 
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butterfat received during the same period in the immediately preceding 
month at the following plants: 

“Company and location of plants. Roberts Dairy Company, Sioux City, 
Iowa; Carnation Milk Company, Northfield, Minnesota; Carnation Milk 
Company, Waverly, Iowa; Borden Milk Products Company, Sterling, IIli- 
nois; Libby, McNeill, & Libby, Morrison, Illinois. 

“Provided, That if the price so determined is less than the price per 
hundredweight computed by the market administrator in accordance with 
the following formula, such formula price shall be the price for Class III 
milk for the delivery period: Multiply by 3.5 the average price per pound 
of 92-score butter at wholesale in the Chicago market as reported by the 
United States Department of Agriculture for the delivery period during 
which such milk was received, add 20 percent thereof, and add 10 cents.” 


5. The record contains evidence tending to show the following: 
The four plants other than petitioner’s-in the proposal quoted in 
Finding 4 manufacture nationally advertised evaporated milk, which 
usually sells at 20 to 25 cents more per case than that not nationally 
advertised, such as petitioner manufactures. At the time of the hear- 
ing a Government agency was a large buyer of evaporated milk, and 
it did not pay more for the nationally advertised product. The five 
plants named in the proposal report what they pay producers for 
milk to a trade organization and conform to its regulations. There 
are three or four other evaporating plants in that part of the country 
(petitioner's is the only evaporating plant actually in the marketing 
area defined in Order No. 48), which do not produce nationally 
advertised evaporated milk, which pay less for their milk than do 
the four named plants manufacturing nationally advertised products, 
and which do not report to the trade organization mentioned. 

6. There is evidence in the record concerning locations of and 
prices paid by various evaporating plants, reasons for the differen- 
tial between prices received for nationally advertised and other 
evaporated milk, differences in petitioner’s costs and those of other 
evaporators, etc. There is some evidence that petitioner in the past 
paid what the national advertisers paid (transcript pp. 162-164), 
but Industry Exhibit No. 6, presented in evidence by petitioner, indi- 
cates that just prior to the hearing petitioner was paying $2 while 
the other four plants listed in the proposal were paying $2.05. 

7. Four of the thirteen witnesses who testitied at the hearing were 
officers or employees of petitioner, called by petitioner’s attorney, 
and their testimony covers approximately one-fourth of the 214 pages 
in the transcript. One of petitioner’s witnesses, its treasurer, testi- 
fying concerning petitioner’s proposal for the formula as it related 
to the prices paid by the other four plants in the proposed formula, 
as shown in Industry Exhibit No. 6, said (transcript p. 197): “Our 
proposal is to pay what we believe will be 5 cents less when their 
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prices come out under the present price that FSCC is paying for 
milk.” 

8. About April 1, 1942, the Administrator of the Agricultural 
Marketing Administration filed his report, as provided in the appli- 
cable rules of practice (7 CFR, 1941 Supp., 900.12), recommending 
a formula similar in effect to the proposal quoted in Fnding 4, except 
that petitioner’s plant was not included, and the price basis was five 
cents less than the average price paid by the four national advertis- 
ers’ plants. 

9, On April 11, 1942, petitioner filed exceptions to the Adminis- 
. trator’s report. Exceptions were filed by others also, but the amended 
formula was promulgated as recommended by the Administrator. 
Thereafter petitioner filed its petition of May 18, 1942, the original 
petition herein, in language almost identical with the exceptions it 
had filed on April 11. The amended petition herein is substantially 
the same as the original. 

CONCLUSIONS 

Petitioner contends that the formula is unlawfl because it does 
not result in, and has no relation to, the parity price for Class IIT 
milk. This contention is not well taken because, under section 8c (18) 
of the act, after the Acting Secretary made the finding quoted above 
in Finding of Fact 3, the prices to be fixed were not limited by the 
parity provisions of section 2 of the act. Petitioner did not directly 
attack such finding, but if the allegation concerning parity should 
be considered an attack upon it, the evidence mentioned above in 
Finding of Fact 2 would support it. 

Petitioner says that the formula deprives it of property without 
due process of law in that it gives the operators of the four plants 
mentioned the power to put petitioner out of business by raising the 
price it must pay for milk to evaporate. It is argued that Carnation, 
Borden, and Libby could pay more for their milk at the four plants, 
and thus raise the price petitioner would have to pay, until petitioner 
would be forced out of business. It is explained that these large con- 
cerns could afford to operate these plants at a loss, which they could 
recoup by increasing their profits at their other plants, until peti- 
tioner was eliminated. Petitioner concedes that the record shows no 
actual threat of this, but says that the possibility remains. We think 
the argument is too speculative and conjectural. The record does 
not show that operation under the formula has deprived it of prop- 
erty by putting it our of business or is likely to do so. 

Petitioner claims that the formula is illegal because it disregards 
prices paid by other evaporators which are more comparable to it, 
and compete with it more directly, than the four plants in the for- 
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mula. As there are no other evaporating plants in the marketing 
area, petitioner’s Sioux City plant has no competitiors in obtaining 
milk subject to Order No. 48 to evaporate. The competition it refers 
to is on the selling end, both within and without the marketing area. 
We know of no requirement that the price it is to pay for milk must 
be based on what any particular plants not subject to the order are 
paying, whether or not they compete with it in sales. We do not 
think that the law requires the minimum price to producers to be 
fixed low enough, regardless of the effect on the producers, to enable 
petitioner to compete profitably with any and all who may sell evap- 
orated milk in competition with it, regardless of their comparative 
efficiency and costs. It is not necessary that the formula include the 
plants which petitioner regards as its competitors. 

Petitioner complains that the formula adopted was not proposed, 
pointing out that its plant was included in the formula in the notice 
of hearing. The variance between the notice and amendment is not 
fatal. A clear issue was raised by the proposal, it was understood 
by those concerned, and a genuine hearing was held on it. In such 
a situation, identity between the proposal and order gs not required. 
United States v. Wrightwood Dairy Company, 127 F.(2d) 907, 2 
A.D. 789 (C.C.A. 7, 1942); In re Wawa Dairy Farms, 2 A.D. 89, 
106 (1943). The formula was promulgated after a hearing of which 
adequate notice had been given. 

Petitioner alleges that the formula, including the differential of 
five cents, is not supported by the evidence. We think the evidence 
mentioned above in Findings of Fact 5, 6, and 7 amply supports it. 
The formula adopted even provides for the very price which peti- 
tioner’s treasurer proposed at the hearing. 

Some of petitioner’s contentions relate to the desirability rather 
that the legality of the formula. Those were proper questions for 
the promulgation hearing, where petitioner raised and was heard on 

them, but not for this proceeding, which is for determining whether 
a provision of an order is “in accordance with law.” Such conten- 
tions, therefore, are not discussed here. 

The formula attacked does not appear to be contrary to law, and 
should not be set aside or modified in this proceeding. 
ORDER 

In view of the foregoing, the relief requested is denied, and the 
petition is dismissed. Copies hereof shall be served on the parties 


by registered mail or in person. 
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(A. D. 846) 


In re Coney ISLAND PouLtry Company, Inc. P&S Doc. No. 1616. Decided 
February 5, 1945. 


Dismissal of Proceeding Based on Withdrawal of Application for License 


Where applicant desires to withdraw its application for a license, none is is- 
sued, this proceeding is dismissed, and all parties are warned that engaging 
in the live poultry business in New York City without a license constitutes 
a violation of the act, and mere application for a license does not authorize 
operation of such business. : 


Mr. James A. O’Donnell for Office of Marketing Services. Mr. Louis Horwitz, 
of Brooklyn, New York, for applicant. Mr. Leonard O. Carson, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 

- trator. 

ORDER OF DISMISSAL 

This proceeding under the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seqg.), was remanded to the examiner on November 8, 
1944 (3 A.D. 963), because the applicant for license, Coney Island 
Poultry Company. Inc., had not been fully heard on the question of 
operating without a license. On January 17, 1945, the applicant 
was notified tlgat the hearing would be held on January 30, 1945. 
By a letter filed on January 22, counsel for the applicant stated that 
it had discontinued business, would be dissolved, and desired to with- 
draw its application. 

Apparently the hearing set for January 30 was not held, for on 
that day the record was returned to this office, where this order has 
been prepared. 

As the applicant no longer desires a license, none is issued, and 
the application and this proceeding are dismissed, effective five days 
after this date. 

The record should indicate to all concerned that operating without 
a license is unlawful. However, as the record does not show a spe- 
cific warning to the applicant in this respect, all parties are warned 
that it is in violation of the act to engage in the live poultry business 
in New York City without a valid and effective license. Mere appli- 
cation for license does not authorize operation. See /n re Charles 
Mirotznihk: et al., issued December 18, 1944 (3 A.D. 1061). 


(A. D. 847) 
In re RupMAN Broruers, Inc. P&S Doc. No. 1651. Decided February 9, 1945. 


Cease and Desist—False Records—Oral Argument—Suspension of License 





Since respondent’s written argument established its contention that its license 
should not be suspended, its requested oral argument was not held, and 
because of respondent’s good reputation and payment of fines under other 
laws, its license is not suspended for falsely recording prices received for 
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poultry, but respondent is ordered to cease and desist from making false 
entries in its records, and to keep correct records. 


Mr. John B. Poindexter, for complainant. \Mr. Monroe Oppenheimer, of Wash- 
ington, D. C., for respondent. Mr. John J Murray, Examiner 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator, 
PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seg.), instituted by a complaint 
filed on September 4, 1944, by the Office of Distribution, now the 
Office of Marketing Services, the complainant. The respondent, 
Rudman Brothers, Inc., a dealer in live poultry in St. Louis, Mis- 
souri, was charged with willfully making false entries in its records. 
John J. Murray, Office of the Solicitor, was designated examiner on 
September 5. Through its attorney, Monroe Oppenheimer, Wash- 
ington, D. C., respondent answered on November 6, admitting the 
facts alleged, and stating that it had been fined in Federal court in 
connection with the transactions here involved for exceeding Office 
of Price Administration price ceilings. It said that it had paid and 
charged more than ceiling prices for powltry received from Arkansas 
in the spring of 1948, but had discontinued the practice, and that 
except for this it and its owners had never been charged with viola- 
tions of law, and enjoyed a good reputation in the business. 

As is authorized by the rules of practice (9 CFR, Cum. Supp., 
202.9), without further investigation or hearing, the examiner issued 
his report on November 22, 1944. The examiner proposed findings 
similar to those herein, a cease and desist order, and suspension of 
respondent’s license for fifteen days. On December 15, 1944, re- 
spondent excepted to the proposed suspension, and requested oral 
argument. Thereafter the record was submitted to this office, where 
this decision has been prepared. 

FINDINGS OF FACT 

1. Respondent is a Missouri corporation with its place of busi- 
ness at 820 North Third Street, St. Louis. At all times material 
herein it was licensed as a dealer in live poultry in St. Louis, a city 
designated as subject to the poultry provisions of the act (9 CFR 
204.2). 

2. On March 23, 25, 26, 2 


7, 29, 30, and 31, and April 2, 4, 7, 9, and 
10, 1943, respondent, through its agents, made entries in its records 


showing sales of live poultry at certain prices, whereas the poultry 
was actually sold at higher prices. ‘The differences between the 
and the amounts actually received were not re- 


amounts recorded 
flected in respondent’s records. 


. 
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8. On March 22, April 5, and April 12, 1943, respondent received 
cash payments from E. L. Lynch Poultry Company, 807 North 
Fourth Street, St. Louis, but did not record them in its records. 


CONCLUSIONS 

As respondent excepted only to the examiner’s recommendation of 
& suspension order, we presume that it requested oral argument to 
present its reasons for not suspending. The reasons stated with the 
exceptions seem adequate to sustain its contention, and further argu- 
ment appeared unnecessary and was not had. 

Making false entries in its records, and keeping the resulting in- 
accurate records, constituted flagrant and repeated violations of sec- 
tions 401 and 402 of the act (7 U.S.C, 221, 222), authorizing sus- 
pension or revocation of respondent’s license under section 505 (7 
U.S.C. 218d). Citing two recent decisions in which we suspended 
for fifteen days, /n re Maplewood Poultry Company, 3 A.D, 648 
(August 1944), and /n re Somerville Live Poultry Company, Inc., 
3 A.D. 968 (November 1944), the examiner concluded that a similar 
suspension was appropriate here. Respondent pointed out that in 
In re McLain Brothers, Inc., 3 A.D, 867 (October 1944), involving 
similar acts by another St. Louis dealer, no suspension was ordered. 
While in the Maplewood and Somerville proceedings the respondents 
did not file answers admitting the facts, and both went to oral hear- 
ing, those decisions would support the examiner’s recommendation. 
However, in view of the McLain decision, and that in Jn re Broad- 
way Poultry Company 3 A.D. 764 (September 1944), in both of 
which we did not suspend after the respondents admitted the facts 
in their answers and asked leniency in view of good reputations and 
payments of fines, it seems unnecessary to suspend here. Accord- 
ingly, only a cease and desist order should be issued. 


ORDER 


Respondent shall cease and desist from making false entries in 
its records concerning its business, and shall keep records correctly 
disclosing all transactions in its business, including the true price at 
which it sells live poultry. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the sixth day after its date. 


In 
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In re T. R. McKINLEY AND K. M. WINTER, PARTNERS, DOING BUSINESS AS MCKIN- 
LEY-WINTER LIVESTOCK COMMISSION COMPANY. P&S Doc. No. 1586. Decided 
February 19, 1945. 

Rate Proceeding Held in Abeyance 


On the basis of the recommendation of the Office of Marketing Service to the 
examiner and the latter’s certification of the question to the War Food 
Administrator, it is ordered that this proceeding should be held in abey- 
ance pursuant to the provisions of the stipulation relating to reduction 
of schedule of rates and acceptance of audits and appraisals. 


Mr. John 8S. Griffin for Office of Marketing Services. Mr. Carl Van Riper, of 
Dodge City, Kansas, for respondents. Mr. T. V. Griffith, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
ORDER OF ABEYANCE 

This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 1940 ed. 181 e¢ seg.) , instituted on October 
11, 1943, for the purpose of determining the reasonableness and law- 
fulness of all rates and charges of the respondents, A hearing was held 
at Dodge City, Kansas, on December 14, 1944. Since then, as a result 
of prehearing conferences, respondents entered into a stipulation with 
the Office of Marketing Services. By it, respondents agree to reduce 
their schedule of rates, eliminate inequities which presently exist, and 
admit the correctness of certain audits, appraisals, and figures made 
a part of the record. Respondents further agree to maintain various 
accounts and records and to submit certain required reports every 
thirty days if the case is held in abeyance. In view of respondents’ 
willingness to accept the audits and appraisals, and in order to obtain 
the reduction agreed upon, the Office of Marketing Services on Feb- 
ruary 5, 1945, recommended to the examiner that further action be 
held in abeyance at this time. The examiner certified the question to 
the War Food Administrator. 

Further action may be withheld and the proceeding held in abey- 
ance provided that respondents file a tariff and make reports pur- 
suant to the provisions of the stipulation entered into between the 
respondents on January 15, 1945, and the Office of Marketing Serv- 


ices on January 28, 1945. 


( A. D. 849) 


In re T. R. McoKIntey, K. M. WinTER, AND HUGH W. FORD, PARTNERS, DOING 
BUSINESS AS McKINLEY-WINTER LIVESTOCK COMMISSION COMPANY. P&S 
Doc. No. 1684. Decided February 19, 1945. 


Rate Proceeding Held in Abeyance 


On the basis of the recommendation of the Office of Marketing Service to the 
examiner and the latter’s certification of the question to the War Food 








94. PACKERS AND STOCKYARDS ACT, 1921 A. D. 850 


Administrator, it is ordered that this proceeding should be held in abey- 
ance pursuant to the provisions of the stipulation relating to reduction 
of schedule of rates and acceptance of audits and appraisals 


Mr. John 8. Griffin for Office of Marketing Services. Mr. Clyde T. Davis, of 
La Junta, Colorado, and Mr. Carl Van Riper, of Dodge City, Kansas, for 
respondents. Mr. T. V. Griffith, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 

ORDER OF ABEYANCE 
This is a rate proceeding under the Packers and Stockyards Act, 

1921, as amended (7 U.S.C. 1940 ed. 181 et seq.), instituted on No- 

vember 18, 1944, for the purpose of determining the reasonableness 

and lawfulness of all rates and charges of the respondents. A hear- 
ing was held at Dodge City, Kansas, on December 11, 1944. Since 
then, as a result of prehearing conferences, respondents entered into 

a stipulation with the Office of Marketing Services. By it, respond- 

ents agree to reduce their schedule of rates, eliminate inequities 

which presently exist, and admit the correctness of certain audits, 
appraisals, and figures made a part of the record. Respondents 
further agree to maintain various accounts and records and to sub- 
mit certain required reports every thirty days if the case is held in 
abeyance. In view of respondents willingness to accept the audits 
and appraisals, and in order to obtain the reduction agreed upon, 
the Office of Marketing Services on February 5, 1945, recommended 
to the examiner that further action be held in abeyance at this time. 

The examiner certified the question to the War Food Administrator. 

Further action may be withheld and the proceeding held in abey- 
ance provided that respondents file a tariff and make reports pur- 
suant to the provisions of the stipulation entered into between the 
respondents on January 15, 1945, and the Office of Marketing Serv- 

ices on January 24, 1945. 


(A. D. 850) 
In re Morris Hancock. P&S Doc. No. 1642. Decided February 24, 1945. 


Suspension of Registration—Cease and Desist—Defrauding Customers 


The respondent’s registration as a livestock commission merchant is suspended 
for 60 days on the ground that he charged his customers more than he paid 
for livestock purchased as agent for them, and secretly bought livestock 
for them from himself at a profit, and he is ordered to desist from his 
unlawful practices. 


Messrs. Robert L. Piper and John J. Murray for complainant. Mr. Morris 
Hancock, of National Stock Yards, Illinois, pro se. Mr. John E. Donahue, 
Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
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PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U. S. C. 181 et seq.) instituted by a complaint 
filed on September 9, 1944, by the Oftice of Distribution, now the 
Office of Marketing Services, the complainant against the respondent, 
Morris Hancock, a registered livestock commission merchant at the 
St. Louis National Stock Yards, National Stock Yards, Illinois, It 
was alleged that respondent had violated the act by collecting from 
his customers more than he had paid for livestock purchased for 
them, and by secretly filling customers’ orders with livestock he had 
planted with other firms at more than it had cost him. Respondent 
answered on September 25, stating that the facts alleged were vio- 
lations of his tariff, which he had desired to increase, and requesting 
an oral hearing. 

On November 17, 1944, a hearing was held at St. Louis, Missouri, 
before Examiner John E. Donahue of the St. Louis office, Office of 
the Solicitor. Robert L. Piper of the same office appeared for com- 
plainant, and respondent appeared for himself. Complainant intro- 
duced numerous exhibits showing the transactions alleged. Re- 
spondent admitted the facts. and said he was willing to refund the 
amounts involved. He said his expenses in 1943 were higher, and 
he needed more money. He did not want a suspension, and pre- 
sented a letter from the president of the stockyards company stating 
that no patrons had complained of respondent and that losing an 
order buyer would be a loss to the market. Upon being asked if he 
was suspended some years ago in Docket No. 486, respondent an- 
swered, “I was, but different kind of a matter.” This is the only 
mention of this prior order in the record. 

After the hearing, respondent filed a letter admitting the facts 
but stating that only a cease and desist order was warranted. He 
said a suspension would put him out of business and be a hardship 
to his customers. Through Robert L. Piper and John J. Murray 
as its attorneys, complainant suggested a cease and desist order and 
suspension of registration for 60 days. In his report. filed January 
15, 1945, Examiner Donahue proposed an order similar to that sug- 
gested by complainant. On February 1, 1945, respondent filed a let- 
ter asking that the suspension be stricken, stating that the packers he 
purchases for feel that a long suspension is unwarranted, and indi- 
cating that some of them would be heard from. On February 15, 
1945, the record, containing no other communications from packers 
or others in respondent’s behalf, was sent to this office, where this 
decision has been prepared. 
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FINDINGS OF FACT 

1. Respondent is an individual registered under the act as a mar- 
ket agency and dealer at the St. Louis National Stock Yards, Na- 
tional Stock Yards, Illinois, a stockyard posted as subject to the act 
(9 CFR 204.1). 

2. On December 1, 1933, a complaint was issued alleging that 
respondent, on ten occasions in 1933, charged Duffy & Brothers, Inc., 
Philadelphia, Pennsylvania, Kroger Packing Company, Columbus, 
Ohio, United Home Dressed Meat Company, Altoona, Pennsylvania, 
and Home Packing & Ice Company, Terre Haute, Indiana, more 
than he paid for cattle which he purchased for them on commission 
as their agent, and in accounting to them changed the prices shown 
on the scale tickets, or issued unauthorized false scale tickets, to 
reflect the incorrect prices charged. After respondent admitted the 
facts and waived hearing. an order was issued by the Acting Sec- 
retary of Agriculture on January 30, 1934, suspending his registra- 
tion for six months and ordering him to cease and desist from issu- 
ing false accounts of purchase and changed or unauthorized scale 
tickets. 

3. On January 4, 1944, respondent reported to Kroger Packing 
Company, Columbus, Ohio, that he had bought for its account 28 
cattle, including one weighing 1.240 pounds from Stewart, Carson- 
White & Company, Inc., at $13.75 per hundredweight, for a total 
of $170.50 for this animal, but he actually bought this one at $12.75 
per hundredweight, for a total of $158.10, thus overcharging his 
principal $12.40. With his account of sale he submitted to his prin- 
cipal a scale ticket showing the false price and amount reported 
instead of the actual price and amount paid by him. 

4. Except that the sellers, animals, weights, prices, and amounts 
varied, respondent made similar overcharges to Kroger Packing 
Company on January 6, 17, and 24, February 15, 16, and 18, and 
March 23, 1944; to Burton Packing Company, Flint Michigan, on 
January 5, 13, and 18, and February 21, 1944; and to Rex Carpenter, 
Meadville, Pennsylvania, on February 22, 1944. 

5. On January 5, 1944, respondent bought for himself a steer at 
a weight of 1,070 pounds from Underwood Commission Company 
at $10.50 per hundredweight, for a total of $112.35. He then placed 
it for resale for his own account, or “planted” it, with Fred C. Carter 
Live Stock Commission Company. Thereafter he bought it from 
Carter (which firm was selling it for him) for “Hancock a/c Burton” 
at a weight of 1080 pounds, at $12 per hundredweight, less a dock- 
age of $2.50, for a total of $127.10. This gave him a personal profit 
of $14.75, less 90 cents resale expense, or $13.85 net, as seller of the 
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steer. He then reported to Burton Packing Company that he bought 
the steer for it from “Carter” for $127.10, not mentioning that 
Carter was selling it for his account at a profit to himself. This all 
occurred on the same day, January 5, 1944, 

6. Except that the original sellers, animals, weights, amounts, 
commission merchants used in planting, etc., varied and that not all 
transactions were completed on the same day, respondent made simi- 
lar purchases, involving undisclosed personal profits to himself as 
the result of plants, for Rex Carpenter on January 20 and March 21, 
1944, and for E. Kahn Sons Packing Company, Cincinnati, Ohio, 
on March 2 and 21, 1944. 

7. All transactions mentioned in these findings occurred at the 
St. Louis National Stock Yards, and respondent made the usual 
charges for purchasing livestock on commission in each instance. 


CONCLUSIONS 

Respondent having conceded the facts, and that they constituted 
violations of the act warranting a cease and desist order, the only 
important question remaining is whether a suspension of registration 
should be ordered. Involved are not violations of his tariff, as re- 
spondent indigated in his answer. Respondent charged for his serv- 
ices according to his tariff, purporting to act as his customers’ agent 
in making purchases for them. Then he told his principals that 
he paid more than he did, and kept the difference, or secretly bought 
for them from himself, and kept the hidden profit. He did this 
deliberately, to get more money than he could make in the legitimate 
operation of his business. This was contrary to common honesty and 
fair dealing, as well as in violation of sections 304, 207, and 312 of 
the act (7 U.S.C. 205, 208, 213). It was similar in many ways to 
what was involved in /n re Tarr, Downs Commission Company, 3 
A.D. 746 (1944), where registration was suspended for a year. Other 
comparisons could be made and long suspensions cited, but they seem 
unnecessary to show that a suspension of 60 days is warranted where, 
by planned action, an agent successfully defrauds his principals of 
actual cash. 

In view of the prior order mentioned in Finding 2, the recom- 
mended suspension of 60 days is lenient. Respondent was caught 
cheating, was suspended, and was ordered to desist from his viola- 
tions. Now, with the desist order still in effect, he not only resumes 
his old practice, as'in Findings 3 and 4, but uses another scheme 
also, as in Findings 5 and 6. For his second offense, a shorter sus- 
pension is recommended than was given for his first. It may be 
that counsel and the examiner, misled by respondent’s now obviously 
untrue testimony that the prior order involved something different, 
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did not know of its exact terms. However that may be, the record 
amply supports the suspension recommended, and it should be 
ordered. 

In addition to the suspension, perhaps as a sort of additional 
warning to respondent, he should be ordered to discontinue issuing 
false accounts of purchase and scale tickets, although this might 
add nothing to the effect of the 1934 order, and should not be con- 
strued as replacing or modifying that order. Also, he should be 
ordered to desist from taking hidden profits, 


ORDER 
' Respondent’s registration is suspended for 60 days, beginning on 
the effective date of this order. 

Respondent shall cease and desist from rendering or submitting 
false or misleading accounts of purchase or scale tickets to persons 
for whom he has purchased livestock at a posted stockyard, and 
from taking hidden profits in addition to commissions charged in 
executing orders to purchase livestock at a posted stockyard. 

Copies hereof shall be served on the parties. Except as to service, 
this order shall become effective on the fortieth day after this date. 


(A. D. 851) 


In re WootteN CoMMISSION CoMPANY. P&S Doc. 1537. Decided February 28, 
1945. 


Cease and Desist—Use of Customers’ Funds—Effect of Failure to 
Recommend Suspension 


Since respondents’ failure to segregate proceeds received for customers from 
other funds violated the act and regulations thereunder, and improper use 
of such proceeds violated fundamental principles of fair dealing between 
principal and agent, the respondents are ordered to cease and desist from 
using customers’ funds, and are ordered to keep such funds in a separate 
bank account, but because complainant failed to recommend suspension 
of respondents’ registration to the examiner, it is not in a favorable posi- 
tion to complain of the examiner’s failure to propose suspension. 


. Robert L. Piper and Mr. John B. Poindexter for complainant. Mr. J. R. 
Wootten, of National Stock Yards, Illinois, for respondents. Mr. Carl R. 
Bullock and Mr. John J. Curry, Examiners. 


Decision by Thomas J, Flavin, Assistant to the War Food Adminis- 
trator. 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 e¢ seg.), instituted by a complaint 
issued on March 26, 1943, by the Food Distribution Administration, 
now the Office of Marketing Services, the complainant. It was al- 
leged that the respondents, J.R.Wooten, Harry Dillinger, and Roy S. 
Faddis, doing business as Wootten Commission Company, a registered 
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market agency at the St. Louis National Stock Yards, National 
Stock Yards, Illinois, had failed to segregate their customers’ funds 
and had used them for unauthorized purposes in 1942. Correspond- 
ence between J. R. Wootten and an examiner, John J. Curry of the 
Washington oftfice, Office of the Solicitor, indicated that there was 
no real dispute of the material facts. However, it could not be ascer- 
tained just what respondents were willing to admit, and on May 25, 
1948, Examiner Curry wrote that an oral hearing would be set, and 
after further correspondence, on June 12, 1944, he set the hearing for 
July 6, 1944, in St. Louis, Missouri. 

At the appointed time and place the hearing was held before Carl 
R. Bullock of the St. Louis office, Office of the Solicitor, as examiner. 
Robert L. Piper of the same office appeared for complainant, and 
J. R. Wootten appeared for respondents. Only two witnesses testi- 
fied, an auditor called by complainant, and Mr. Wootten for re- 
spondents. The material facts are not in dispute and are set out 
below in the Findings of Fact. 

After the hearing Mr. Piper and respondents were notified of 
their opportunity to file suggested orders, but neither did so. On 
October 9, 1944, Examiner Bullock filed his report. recommending a 
cease and desist order against two of the three respondents. Through 
John B. Poindexter of the Washington office, Office of the Solicitor, 
complainant excepted to the examiner’s failure to propose suspen- 
sion of respondents’ registration for thirty days. No other excep- 
tions were filed. The record has been submitted to this office, where 
this decision has been prepared. 

























FINDINGS OF FACT 

1. During 1942 Wootten Commission Company was a partner- 
ship composed of J. R. Wootten, Harry Dillinger. and Roy S, Fad- 
dis, the respondents. On January 1, 1948, Harry Dillinger withdrew 
as a partner, leaving the other two as composing the partnership. 
At all times material herein the partnership was registered as a 
market agency at the St. Louis National Stock Yards, National 
Stock Yards, Illinois, posted as a stockyard subject to the act (9 
CFR 204.1). 

2. During 1942 respondents deposited in a bank account the pro- 
ceeds from sales of livestock made by Wootten Commission Company 
on commission for customers. Drafts and checks on this account 
were sent to the customers in settlement, but due to the time lag 
between issuance of the drafts and checks and their presentment to 
the bank for payment, there always should have been in the account 
an amount for which checks or drafts had already been issued, which 


amount is known as the bank float. 
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3. J. R. Wootten also operates a loan business under the name of 
Wootten Loan Company. During 1942 the bank float mentioned in 
Finding 2 was used to finance loans made by Wootten Loan Com- 
pany, the practice being reflected on the books of Wootten Commis- 
sion Company as personal loans to J. R. Wootten. As a result of 
this, Wootten owed the partnership $116,689.59 on May 2, 1942, and 
more than its total current assets every month from June 1942 to 
January 1943. Another result was that the partnership’s bank bal- 
ance was insufficient to meet outstanding checks on many occasions 
in 1942. 

4. After representatives of the Department of Agriculture ad- 
vised that separate bank accounts should be used, an account in a 
different bank was opened for Wootten Loan Company, but dis- 
bursements were still handled through the former account, the new 
one being used only to reimburse the old one at intervals for dis- 
bursements theretofore made. 


CONCLUSIONS 

Respondents’ failure to keep proceeds received for customers in an 
account separate from all their other funds violated section 201.21 of 
the regulations then in effect (9 CFR 201.21), and use of such pro- 
ceeds to help finance another business was an unreasonable and unfair 
practice in violation of sections 307 and 312 of the act (7 U.S.C. 208, 
213). United States v. Donahue, 59 F.(2d) 1019 (C.C.A. 8, 1982). 
This authorizes a cease and desist order under 7 U.S.C. 211 and sec- 
tion 201.42 of the present regulations (9 CFR, Cum. Supp., 201.42). 
Such an order should be issued. 

Suspension of registration, as recommended by complainant in its 
exceptions, might be authorized under 7 U.S.C. 204. But the exam- 
iner who heard the witnesses did not propose suspension, and com- 
plainant’s attorney at the hearing did not suggest it. Having failed 
to give the examiner the benefit of any recommendation in the sug- 
gested order provided by the rules of practice, complainant is not in 
a very favorable position to complain that the examiner did not 
propose such an order as it would now recommend. For a somewhat 
similar situation, see Jn re Hoberman, 3 A.D. 404 (1944). Under 
these circumstances, suspension of registration need not be ordered. 
However, respondents are warned that improper handling of cus- 
tomers’ funds is not to be tolerated. This does not involve a mere 
technical regulation of the Government, as some of respondents’ cor- 
respondence would imply, but fundamental concepts of honesty and 
fair dealing between principal and agent. If respondents choose to 
engage in the business of representing absent shippers, they must 
comply with the laws applicable to that business. 
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As Respondent Dillinger was not personally served, and had ceased 
to be a member of the partnership when it was served, answered, 
and appeared at the hearing, no order is issued against him. 







ORDER 


J. R. Wootten and Roy S. Faddis shall cease and desist from di- 
rectly or indirectly using proceeds belonging to shippers of livestock 
for purposes other than payment of lawful marketing charges and 
remittance of net proceeds to the shippers. 

J. R. Wootten and Roy S. Faddis shall deposit the gross proceeds 
received from the sale of livestock on commission in a separate bank 
account designated as “Shippers’ Proceeds Account” or some similar 
identification, from which account disbursements shall be made only 
for the purposes for which they may use shippers’ proceeds, and 
they shall keep records clearly showing the handling of the funds 
in accordance with this order and the regulations under the act. 

Copies hereof shall be served on Wootten Commission Company 
and the complainant. Except as to service, this order shall become 
effective on the tenth day after this date. 


















(A. D. 852) 


Ben DiskEY v. FRANK RIGNEY AND St. Louts NATIONAL STOCKYARDS COMPANY, 
P&S Doc. No. 1661. Decided February 28, 1945. 








Dismissal—Failure to Prove Violation of Act 






Since the evidence in this reparation proceeding established that the re- 
respondents did not violate the act in the sale and handling of complain- 
ant’s livestock, the complaint is dismissed. 










. Frank Rigney, of National Stock Yards, Illinois, pro se. Mr. Otto V. 
Moesch, of National Stock Yards, Illinois, for the St. Louis National 
Stockyards Company. Mr. John E. Donahue, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 







PRELIMINARY STATEMENT 

On July 19, 1944, the complainant, Ben Diskey, R.F.D. No. 1, 
Walsh, Illinois, filed a complaint against Frank Rigney, operating 
as a market agency under the name of Rigney Commission Com- 
pany at the St. Louis National Stockyards, National Stock Yards, 
Illinois, and also against St. Louis National Stockyards Company, 
National Stock Yards, Illinois, respondents, under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 1940 ed. 181 e¢ seq.), 
seeking reparation for the sum of $176.55. The complainant alleged 
that he shipped 21 head of hogs to Rigney Commission Company to 
be sold on a commission basis, and that for 10 of the hogs in the 
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consignment, the Rigney Commission Company remitted to com- 
plainant upon the basis of a weight of 1,475 pounds for the 10 hogs 
at a price of $11 per hundredweight, whereas remittance should 
have been made on the basis of a weight of 2,473 pounds for the 
10 hogs at a price of $13.70 per hundredweight. The complainant 
filed this claim for reparation for the sum of $176.55, alleged to be 
the difference in the amount he actually received and the amount he 
would have received had the 10 hogs been sold upon the basis of a 
weight of 2,473 pounds at a price of $13.70 per hundredweight. The 
complainant did not object to the accounting as made by Rigney 
Commission Company for the other 11 hogs in the consignment. 
Each of the respondents filed an answer to the complaint and the 
respondent, Frank Rigney, requested an oral hearing. 

Accordingly, after due notice. an oral hearing was held in St. 
Louis, Missouri, on November 10, 1944, before John E. Donahue, an 
examiner. The complainant did not appear at the hearing. The 
respondent, Frank Rigney, appeared and testified in his own behalf. 
Otto V. Moesch appeared and testified on behalf of the respondent, 
St. Louis National Stockyards Company. 

Walter Deifenbach, the trucker who transported complainant’s 
hogs to the St. Louis National Stockyards, was offered as a witness 
by the respondent, Frank Rigney. Mr. Deifenbach testified sub- 
stantially as follows: That he transported complainant’s 21 hogs to 
the St. Louis National Stockyards, together with one hog belonging 
to another shipper and 5 hogs belonging to a third shipper, arriv- 
ing near the entrance to the stockyards at approximately 8:30 p.m., 
on April 30, 1944. Due to the large number of trucks arriving with 
livestock at the stockyards, he was not able to approach the stock- 
yard truck unloading chutes until approximately 5:30 a.m., on May 
1, 1944, at which time the 21 hogs belonging to complainant were 
unloaded and delivered to the St. Louis National Stockyards Com- 
pany. ‘He further testified that he was familiar with the weight of 
hogs and received his compensation for hauling on a weight basis, 
that is, he was paid so much per hundredweight, according to the 
weights as shown on the scale tickets issued by the St. Louis Na- 
tional Stockyards Company, and, in his opinion, the weights shown 
on the scale tickets issued by the St. Louis National Stockyards 
Company for the 10 hogs hauled by him for complainant were the 
correct weights for said hogs and was satisfied with the compensa- 
tion which he had received for hauling said hogs. This compensation 
was based upon the weights as shown on the scale tickets issued by 
St. Louis National Stockyards Company. 

The respondent, Frank Rigney, testified that there was a heavy 
run of hogs at about the time complainant’s hogs arrived at the 

















A D. 852 DISKEY v. RIGNEY & ST. LOUIS NAT’L STOCKYARDS CO. 103 


stockyards, and that complainant’s hogs could not be sold until 
May 2. He further testified that in the meanwhile they were fed 
and watered and sold in three lots, 6 of the hogs weighing 1,350 
pounds, 5 weighing 880 pounds, and the 10 hogs in question weighing 
1,475 pounds. 

Otto V. Moesch, in behalf of the St. Louis National Stockyards 
Company, testified that between the hours of 8:30 a.m., and 6:30 
p-m., on May 2, 1944, there were weighed 2,362 head of hogs in 444 
separate drafts or weighings on hog scale No. 10, the scale upon 
which complainant’s hogs were weighed, and no complaint had been 
made as to the accuracy of any of the weighings made on said scale 
other than the one made by complainant. 

Frederich Figge, a marketing specialist employed by the Packers 
and Stockyards Division at its local office in National Stock Yards, 
Illinois, was offered as a witness in behalf of the respondent, St. 
Louis National Stockyards Company. Mr. Figge testified that one 
of his duties in connection with his employment was to test the scales 
at the St. Louis National Stockyards from time to time, and in the 
course of his employment, he inspected hog scale No. 10, on October 
7, 1948, and again on September 2, 1944. He further testified that 
the scale was found to be accurate. 

A copy of the account of sale and also copies of the scale tickets 
issued by St. Louis National Stockyards Company covering com- 
plainant’s 21 hogs were introduced in evidence. 

Upon the basis of the record, the following findings are made: 


FINDINGS OF FACT 

1. The complainant, Ben Diskey, resides at R.F.D. 1, Walsh, 
Illinois. 

2. The respondent, Frank Rigney, operates a market agency 
under the name of Rigney Commission Company at the St. Louis 
National Stockyards, National Stock Yards, Illinois. is a posted 
stockyard under the act (9 CFR, 204.1). 

3. On April 30, 1944, the complainant shipped 21 hogs to St. 
Louis National Stockyards consigned to Rigney Commission Com- 
pany. 

4. On May 1, 1944, the St. Louis National Stockyard Company 
received and delivered to Rigney Commission Company the 21 hogs 
shipped by complainant on April 30, 1944. 

5. On May 2, 1944, Rigney Commission Company sold the 21 
hogs which had been shipped by complainant for the account of 
complainant in three different lots of 10, 6, and 5, respectively. 


6. The hogs sold on May 2, 1944, by Rigney Commission Com- 
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pany for complainant’s account were the same hogs which complain- 
ant had shipped and consigned on April 30, 1944. 

7. The weights of complainant’s 10 hogs, as shown on the scale 
tickets issued by St. Louis National Stockyards Company, were the 
correct weights of said hogs. 

8. The respondent, Rigney Commission Company, has fully ac- 
counted to complainant for the net proceeds received from the sale 
of complainant’s 21 hogs, including the 10 hogs complained about. 

9. The complainant has failed to prove that either of the re- 
spondents, Frank Rigney or St. Louis National Stockyards Com- 
pany, did not render reasonable stockyards services in the handling 
and sale of complainant’s livestock. 

10. The complaint was filed on July 19, 1944, which was within 
90 days after the alleged cause of action accrued. 

CONCLUSIONS 

The evidence clearly demonstrates that neither the respondent, 
Frank Rigney, nor the respondent, St. Louis National Stockyards 
Company, has violated the provisions of the Packers and Stockyards 
Act in the sale and handling of complainant’s livestock. Neither 
of the respondents, therefore, is under obligation to make reparation. 


ORDER 


The complaint against the respondents is hereby dismissed. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to service, this order shall become effec- 
tive 15 days after its date. 


(A. D. 853) 
PACA Doc. No. 4295.* Decided February 5, 1945. 


Dismissal of Proceeding Based on Settlement of Claim 


In accordance with complainant’s application, this proceeding is dismissed 
because the matters in issue have been adjusted and settled. 


Mr. Alexander Golbus, of Chicago, Illinois, for complainant. Mr. John A. Dun- 
can, of Detroit, Michigan, for respondent. Mr. R. L. Dillman, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
DISMISSAL OF PROCEEDING 
Complainant filed a complaint against respondent under the Per- 
ishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a 
et seq.), alleging a failure to deliver tomatoes, purchased in inter- 
state commerce, of the quality specified and asking for an award of 


As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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reparation. Respondent answered. Thereafter, complainant’s at- 
torney by letter dated January 18, 1945, stated that the matters in 
issue had been amicably adjusted and settled. In accordance with 
complainant’s application, the proceeding is dismissed. 


(A. D. 854) 


SAN Pat VEGETABLE Co., INc. v. Harry T. SILVERFARB. PACA Doc. No. 4409. 
Decided February 10, 1945. 
Unlawful Rejection of Shipment—Failure to Appear—Damages 


Where respondent answered denying all the allegations of the complaint and 
requested an oral hearing but failed to appear at the hearing, and the 
complainant rested its case on the evidence appearing in the report of 
investigation which indicates a rejection of a carload of onions without 
reasonable cause, held, complainant should be awarded reparation in the 
amount of the contract price less the sum realized on the resale of the 
shipment. 


Mr. Seward R. Moore, of Minneapolis, Minnesota, for complainant. Harry T. 
Silverfarb, of Washington, D. C., pro se. Miss Rufe D. Edwards, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator, 
PRELIMINARY STATEMENT 


On July 29, 1944, the complainant, San Pat Vegetable Co., Inc., 
filed a complaint under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), alleging that the respond- 
ent, Harry T. Silverfarb, rejected a carload of onions without rea- 
sonable cause. The complainant alleges that on May 12, 1944, it 
sold to the respondent a carload of Commercial onions, size 134 
inches and larger, approximately 70 percent or better U. 5. No. 1 
quality, at $2 a sack, delivered Washington, D. C.; that 600, 50- 
pound sacks of onions were shipped from Texas on May 10, 1944, 
in car FFE 44641 and diverted to the respondent ‘at Washington, 
D. C.; that the complainant tendered to the respondent a carload 
of onions complying with the contract, but the respondent rejected 
the shipment in violation of the act; that following rejection the 
complainant was unable to resell the shipment at Washington, D. C., 
because of an oversupply at that point, and diverted it to Boston, 
Massachusetts, where it was resold for the net sum of $169.25; and 
that because of the respondent’s unlawful rejection, the complainant 
sustained a loss of $659.26, which is the difference between the con- 
tract. price of $1,200, less 371.49 freight, and the net proceeds re- 
ceived on the resale of the shipment. 

In a letter dated October 12, 1944, the respondent denied all of 
the alleged facts in the complaint and requested an oral hearing. 
An oral hearing was scheduled to be held in Washington, D, C., on 
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November 29, 1944, but neither the complainant nor the respondent 
appeared. The attorney for the complainant had previously written 
that the complainant would not be represented at the hearing but 
would rely on the evidence in the investigation report. 

The report of investigation was served on the complainant on 
October 9, 1944, and on the respondent on October 5, 1944, in accord- 
ance with the rules of practice (7 CFR, Cum. Supp., 47.24). This 
report revealed that on May 14, 1944, the respondent notified the 
complainant that he would be unable to use the onions for the alleged 
reason that he did not hear from the complainant on May 12, 1944, 
and that he had purchased a shipment at Philadelphia, Pennsyl- 
vania. However, on May 15, 1944, the respondent stated to T. C. 
Curry of the War Food Administration that he would accept the 
shipment on arrival if it met the contract specifications. The com- 
plainant was informed of the respondent’s agreement to accept the 
shipment, but when the onions arrived in Washington on May 19, 
1944, the respondent rejected them to the railroad. The onions were 
inspected by a Government inspector on May 20, 1944, and were 
found to be approximately 80 percent U. S. No. 1 quality, size 134 


inches minimum. 


FINDINGS OF FACT 


1. The complainant is a corporation whose address is Sinton, 


Texas. 

2. The respondent is an individual who at the time of the trans- 
action involved herein was doing business at 1250-52 5th Street, 
N. E., Washington, D. C., and was engaged in the business of buying 
and selling carlots of perishable agricultural commodities in the 
course of interstate commerce, but the respondent did not at that 
time and does not now have a valid license under the act. An appli- 
cation for license filed by the respondent in April 1944 was denied 
by the Assistant to the War Food Administrator by an order dated 
July 22, 1944, 

3. On May 12, 1944, complainant sold to the respondent one car- 
load of yellow Commercial onions, size 134 inches and larger, ap- 
proximately 70 percent or better grade U.S. No. 1, at the agreed 
price of $2 per sack, delivered Washington, D. C. The total sale 
price was $1,200, less freight charges of $571.49, or the net amount 
of $828.51, 

t. The onions were shipped May 10, 1944, from Sinton, Texas, 
to Washington, D. C., in car PFE 44641. 

+. The complainant tendered to the respondent at Washington, 
D. C., on May 19, 1944, onions of the kind, quality, and grade called 
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for in the contract of sale and in the manner agreed upon, but the 
respondent refused to accept the shipment. 

6. The onions were inspected at Washington, D. C., on May 20, 
1944, which inspection showed that the onions were approximately 
80 percent U.S. No. 1 quality, size 134 inch minimum: 

¢. Following the refusal of the onions by the respondent, the 
complainant resold the onions for the best obtainable price at Bos- 
ton, Massachusetts. The complainant sustained damages in the 
amount of $659.26, which represents the net contract price of $828.51, 
less the resale price of $169.25, 

8. The complaint was filed on July 29, 1944, which was within 
nine months after May 1944, when the cause of action accrued. 


CONCLUSIONS 
The complainant tendered to the respondent the kind, quality, and 
grade of onions called for in the contract of sale as is shown by the 
inspection certificate issued when the onions were delivered to the 
respondent in Washington, D. C. Therefore, the respondent’s rejec- 
tion of the shipment was without reasonable cause, and in violation 
of the act. The complainant resold the onions for the best obtainable 
price and sustained damages in the amount of the contract price less 
the sum that the complainant received on the resale of the shipment. 
The complainant should be awarded reparation for this loss, with 

interest, and the facts should be published, 


ORDER 

Within 30 days from the date of this decision respondent shall 
pay complainant as reparation $659.26, with interest thereon, at 5 
percent per annum, from May 20, 1944, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served on the parties by registered mail 
or in person and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 


after its date. 


(A, TD. 855) 
PACA Doc. No. 4347.* Decided February 14, 1945, 
Stay Order—Petition for Reconsideration 
Prior order stayed pending decision on respondent's petition for reconsidera- 
tion. 


Mr. Harvey A. Miller, of Pittsburgh, Pennsylvania, for complainant. Mr. Gilbert 
E. Morcroft, of Pittsburgh, Pennsylvania, for respondent. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 





108 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 A. D. 856 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator, 
STAY ORDER 

_ By order dated January 15, 1945,** in this proceeding under the 

Perishable Agricultural Commodities Act, 1980 (7 U.S.C. 1940 
ed. 499a et seg.), reparation was awarded complainant. Respondent 
has filed a petition for reconsideration, which complainant has an- 
swered. In accordance with the Rules of Practice (7 CFR, Cum. 
Supp., 47.41 (b)), the order of January 15, 1945, is hereby stayed 
pending a decision on the petition for reconsideration. 

This order shall be served on the parties by registered mail or in 
person. 


(A. D. 856) 
PACA Doc. No. 4420.* Decided February 14, 1945. 


Dismissal of Proceeding Based on Settlement of Claim 


In accordance with complainant’s application, this proceeding is dismissed 
because the matters in issue have been adjusted and settled. 


Complainant, pro se. R. W. Gudgeon, of Chicago, Illinois, for respondent. 
Raymond L. Dillman, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


DISMISSAL OF PROCEEDING 

On September 26, 1944, this proceeding was commenced by the 
filing of a complaint against respondent under the Perishable Agri- 
cultural Commodities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.). 
Issue was joined by respondent’s answer to the complaint. By letter 
dated February 2, 1945, complainant states that an amicable settle- 
ment has been made by the parties. In accordance with such notice 
of settlement, the proceeding is dismissed. 


(A. D. 857) 
PACA Doc, No. 4365.* Decided February 23, 1945. 


Dismissal—Suitable Shipping Condition—Failure to Comply With Terms of 
Contract—Lawful Rejection of Shipment 


Where on January 5, 1944, complainant sold and shipped tomatoes to re- 
spondent at a price f.o.b. Nogales, Arizona, as being 85 percent grade 
U. S. No. 1 and the tomatoes arrived at Detroit, Michigan, on January 13, 
and on the following day an official inspection fixed their grade as ap- 
proximately 75 per cent grade U. S. No. 1, so that respondent rejected 
the shipment, it is held: (1) the tomatoes were not in suitable shipping 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
**4 A.D. 39. 
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condition; (2) there is nothing in the record to indicate the movement 
to Detroit was abnormal; (3) respondent is not liable to complainant 
for its refusal to accept, and the complaint is dismissed. 


Messrs. Miller, Des Roches & Stern, of Detroit, Michigan, for complainant. 
Mr. John A. Duncan, of Detroit, Michigan, for respondent. Mr. Richard 


F. Roche, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 
PRELIMINARY STATEMENT 
On April 2, 1944, the complainant * * * trading as * * * filed a 


complaint under the provisions of the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 1940 ed. 499a e¢ seq.), al- 
leging that the respondent * * * had caused him to suffer a loss of 
$1,801.04 on a carload of tomatoes sold to the respondent on or about 
January 5, 1944. The complainant alleges the tomatoes were sold 
f.o.b. shipping point * * * upon certificate of inspection by an in- 
spector of the U. S. Department of Agriculture at * * * showing said 
tomatoes to be 85 percent U. S. No. 1 quality * * * acceptance, and 
were tendered to the respondent at * * * in compliance with the con- 
tract of sale but that the respondent refused to accept them. 


Respondent in its answer admits the purchase of the tomatoes 
but denies the terms and conditions of sale were as stated by the 
complaint, and alleges that the sale was made with the understand- 
ing that if the tomatoes did not arrive in * * * in good sound con- 
dition, the respondent would not accept them. The answer further 
denies that the tomatoes were in compliance with the contract of 
sale and alleges that an inspection of the tomatoes made at * * * 
on January 4th and their condition upon arrival in * * * showed 
them not to have been in suitable shipping condition at the time and 
place of the sale for shipment to * * *. The answer further denies that 
the respondent refused to accept the tomatoes and alleges that sub- 
sequent to the arrival of the tomatoes at * * * an agreement was 
reached whereby the respondent was to receive and unload the to- 
matoes for salvage to the best advantage, both parties to abide by an 
adjudication of their controversy by the War Food Administration, 
but that through no fault of the respondent and through the fault 
and act of the complainant, the tomatoes were moved out of * * * 
and disposed of at * * * at prices which substantially increased the 
loss sustained thereon. The respondent denies that it violated sec- 
tion 2 of the act. 

Prior to the hearing, the complainant filed a written motion to 
amend the complaint to allege the sale was made “Nogales Accept- 
ance Final” instead of “Nogales Acceptance” as originally alleged. 
An oral hearing was held in * * * on September 6, 1944, Both 
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parties were represented by counsel. The complainant’s motion to 
amend the complaint was granted. : 

The record discloses that the condition and quality of the toma- 
toes at the time of purchase are shown by an official inspection made 
at * * * on January 4, 1944. Their condition and quality at time 
of delivery is shown by an official inspection made at * * * on Jan- 
uary 14, 1944, and by the uncontradicted testimony of the respondent. 
There is disagreement between the parties on the terms and condi- 
tions of the contract of sale and purchase of January 5, 1944, and 
on whether the ultimate loss was increased by the failure of one or 
the other of the parties to carry out an agreement entered into after 
the tomatoes arrived in * * * whereby the respondent was to accept 
delivery of the tomatoes, pay for them, dispose of them to the best 
advantage and the parties were to abide by an informal adjudication 
of their controversy by the War Food Administration. The latter 
issue is important only if the party primarily liable suffered addi- 
tional damage because the other party by act or omission made it 
impossible to carry out the subsequent agreement. 


It is undisputed that the contract of purchase and sale was ar- 
ranged during a telephone conversation carried on through the 
office of the * * * acting as a broker. The broker while talking to 
the complainant by long distance telephone was connected with the 
respondent by local telephone; neither complainant nor respondent 
could hear the conversation of the other. The complainant in main- 
taining the sale was made “Nogales Acceptance Final” relies on 
instructions assertedly given to his broker and on an invoice dated 
January 6, covering the sale, bearing the printed notation “Nogales 
Acceptance Final.” The respondent maintains he gave the broker 
specifically to understand that he would buy the tomatoes only sub- 
ject to his right to refuse acceptance if on their arrival in * * * 
they were not in compliance with the contract of sale. The testi- 
mony of the broker does not support the contention of the com- 
plainant and the broker’s memorandum of sale dated January 5, 
1944, a copy of which was delivered to the respondent in due course, 
shows the sale as made f.o.b. It contains no provision indicating 
the sale had been made either “Nogales Acceptance” or “Nogales Ac- 
ceptance Final.” This memorandum is in the standard form, of 
which each the seller and buyer receive copies, and provides that 
unless the buyer or seller makes immediate objection upon receipt 
thereof that the contract was made contrary to the broker’s author- 
ity, he shall be conclusively presumed to agree that the terms of sale 
as set forth therein are fully and correctly stated. There is no show- 
ing that the complainant made objection to the terms of sale as set 
forth in the memorandum. The testimony shows that the invoice 
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on which the complain&t relies was mailed, not to the respondent, 
but to the broker who did not mail it to the respondent until Jan- 
uary 10 or thereafter. 

Following the arrival of the tomatoes in * * * on January 13, the 
respondent refused to accept them and thereafter, between January 
13 and January 15, several telegrams were exchanged between the 
complainant, the broker, and T. C. Curry of the War Food Admin- 
istration, and also between the respondent and Curry, in an effort to 
determine the merits of the controversy and to reach an adjudication. 

On January 15, the following telegrams were exchanged. At 
10:22 a.m. the complainant wired Curry proposing that the re- 
spondent accept the tomatoes, pay for them and agreeing to abide 
by such adjudication as the War Food Administration might make. 
At 244 p.m. Curry wired the complainant that the respondent 
showed no inclination to accept the tomatoes and advised the com- 
plainant to dispose of the tomatoes. This telegram appears to have 
been sent before Curry received the complainant's telegram sent at 
10:22 am, At 2:33 p.m. the complainant wired the broker that the 
tomatoes were being diverted. This wire was received in * * * at 
5:26 p.m. and was phoned to the brokerage office at 6:52 p.m. At 
5:10 p.m. Curry wired the respondent advising it of the complain- 
ant’s proposition that the respondent accept.the tomatoes, pay for 
them, and submit the controversy to the War Food Administration 
for determination. At 7:17 p.m. the respondent wired Curry that 
it would unload the car, pay for the tomatoes, and leave the matter 
up to him for adjustment. (The times shown are of the sending of 
the telegrams and allowance must be made for differences in time 
between points of sending and delivery.) On January 16, at 9:15 
a.m., Curry wired the complainant that the respondent was unload- 
ing the tomatoes and that the complainant would be expected to 
abide by the informal determination of the controversy. 

The complainant testified that on the afternoon of January 15, 
following the receipt of the wire from Curry advising that the 
tomatoes should be disposed of elsewhere, he ordered the railroad 
company to divert the tomatoes to * * *, He stated that this diver. 
sion order was not cancelled and explained that he had no oppor- 
tunity to cancel it prior to the time the railroad company had di- 
verted the car. The respondent testified that following his wire to 
Curry at 7:17 p.m. on the 15th, he made arrangements to have the 
car unloaded the following morning at 7:00 a.m. He was not at 
home on the evening of the 15th. When he returned at 2:00 a.m. 
on the 16th, he found a message informing him that the railroad 
company had phoned during his absence, advising that the car had 
been diverted. His unloading crew informed him shortly after 7 











o'clock on the morning of the 16th that the éar had been moved out. 
A subsequent investigation made by him disclosed that the car 
moved out of the * * * at 1:30 a.m. on the 16th. This is verified by 
the records of the railroad which also show the car left the outer 
yards at 3:20 p.m. on the 16th. 


FINDINGS OF FACT 


1. The complainant * * * is an individual doing business as 
the * * * whose post office address is * * *, 

2. The respondent * * * is a corporation, whose post office ad- 
dress is * * * and, during the time of the transactions here involved, 
‘was licensed under the act. 

3. The complainant, on January 5, 1944, through the * * * of 
* * * sold to the respondent a car of tomatoes as 85 percent U. S. 
No. 1, Mayo River Brand, 91 percent green, 9 percent turning, for 
a total purchase price of $2,686.50, f.0.b. shipping point. Original 
shipment was from * * * on January 1. The car crossed into * * * 
the night of January 4 and was diverted to the respondent at * * * 
on January 5, 1944. 

4. An official inspection of the tomatoes was made at * * * on 
January 4, 1944. The tomatoes then graded approximately 85 
percent U. S. No. 1. The defects ranged from 8 percent to 28 per- 
cent, averaging approximately 17 percent, consisting of 5 percent 
bruises, 3 percent soil stain, 1 percent nail head spots, 1 percent 
worm injury, and the remainder mostly shriveling over shoulders 
or scars. There was no decay. Approximately 91 percent were 
mature green and 9 percent turning. 

5. The tomatoes were shipped from * * * in car PFE 14705 on 
January 5, 1944, and arrived in * * * on January 13, where they 
were examined the same day by the respondent who found them 
not to be 85 percent U. S. No. 1 quality and arranged for an official 
inspection. 

6. An official inspection of the load was made at * * * on Jan- 
uary 14,1944 The tomatoes then graded approximately 75 percent 
U.S No. 1. Grade defects consisting of scars, growth cracks, worm 
injury, and puffy were found to average 7 percent. Condition de- 
fects found were decay ranging in most samples from 3 to 10 per- 
cent, averaging 3 percent, average of 9 percent shoulder bruises, and 
6 percent had brownish discolored areas. The decay was generally 
in early stages, mostly Alternaria Rot, few Bacterial Soft Rot. An 
average of approximately 70 percent were mature green, 20 percent 
turning, and 5 percent ripe and firm. 

¢. The shipment was handled under normal transportation service 
and conditions. The tomatoes were not as represented in the con- 
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tract of sale, the deterioration upon arrival at * * * was abnormal 
and the respondent refused to accept them. 

8. Following the respondent’s refusal to accept the tomatoes, 
negotiations were carried on between the complainant and the re- 
spondent through the Fruit and Vegetable Branch of the War Food 
Administration, resulting in an agreement being reached the evening 
of January 15, 1944, whereby the respondent was to unload and dis- 
pose of the tomatoes to the best advantage, both parties thereafter 
to abide by such informal adjudication of their controversy as might 
be made by the Branch. The respondent made arrangements to 
unload the tomatoes on the morning of January 16th, but through 
no fault of it was prevented from doing so because between the 
evening of January 15th and the morning of January 16th, the car 
was diverted to * * * pursuant to a diversion order that had been 
previously issued by the complainant. 

9. The tomatoes, after being diverted to * * * on the order of the 
complainant, were sold, the net proceeds realized being $885.46. 

10. The complaint was filed on April 3, 1944, which was within 
nine months after January 1944, when the alleged cause of action 
accrued, 

CONCLUSIONS 

The contract of sale made on January 5, 1944, was for 85 percent 
U. S. No. 1 tomatoes. An official inspection made January 4 showed 
the tomatoes then to grade approximately 85 percent U. S. No. 1 
quality. 

The tomatoes were bought while in transit, f.o.b. shipping point. 
Whether they were in suitable shipping condition at the time of the 
sale must be considered in connection with certain provisions of the 
regulations under the act. The term “f.o.b.” is defined in the regu- 
lations as meaning that the commodity is to be placed free on board 
the car in suitable shipping condition and that the buyer assumes 
all risk of damage and delay in transit not caused by the shipper, 
irrespective of how the shipment is billed. 7 CFR, Cum. Supp., 
46.24(i). The term “suitable shipping condition”, in connection 
with reconsigned or rolling cars, means that the commodity at the 
time of sale shall meet the requirements of the definition of this 
term provided for application to direct shipments. 7 CFR, Cum. 
Supp., 46.24(k). 

The question for determination is whether, in the light of these 
provisions, the tomatoes at the time of sale on January 5 were in 
such condition as would, providing the shipment was handled under 
normal transportation service and conditions, assure their delivery 
at * * * without abnormal deterioration. The record discloses no 
evidence indicating the tomatoes were handled under other than 
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normal transportation service and conditions. The condition of 
the tomatoes as disclosed by the inspection at destination and by 
the uncontroverted testimony of the respondent must be held to 
have been one of abnormal deterioration and it must be accepted as 
established that the tomatoes were not in suitable shipping condition 
at the time of sale to the respondent by the complainant. J. 2. Pav- 
ton v. S. D. E'veloff, PACA Docket No. 3436, S. 2605; P. W. Copper- 
smith y. A. J. Tebbe & Sons Co. & Zimmerman Bros., PACA Docket 
No. 3776, S. 2864. 

Since the tomatoes were not in compliance with the contract of 
sale and were delivered in an abnormally deteriorated condition, the 
respondent was within its rights in refusing to accept them. 

Since the respondent was not at fault in the failure of perform- 
ance of the agreement whereby it was to accept the tomatoes, pay 
for them, dispose of them to best advantage, and abide by an in- 
formal adjudication by the Fruit and Vegetable Branch, it is not 
liable for any loss caused by such failure. 

The complaint should be dismissed. 

ORDER 
The complaint is dismissed. 
This order shall be effective 20 days after its date. 


Copies hereof shall be served on the parties by registered mail 
or in person. 


(A. D, 858) 
PACA Doc. No. 4387.* Decided February 23, 1945. 


Dismissal—Sales—Failure to Meet Requirement of Statute of Frauds 


Where complainant orally negotiated for the sale to respondent of a carload 
of peaches, and respondent refused to accept them, when tendered, it is 
held that since respondent pleaded the statute of frauds and there was 
no memorandum in writing or acceptance and receipt of the peaches, the 
complaint should be dismissed. 


Complainant, pro se. Respondent, pro se. Mr. F. W. Woodley, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 
On May 30, 1944, * * * complainant, filed a formal complaint 
under the Perishable Agricultural Commodities Act, 1930 (7 U.S.C, 
1940 ed. 499a et seq.), seeking an award of reparation against re- 
spondent * * *. Complainant alleges that on September 13, 1943, 
it orally sold to respondent a carload of peaches, U.S. No. 1 Jumble 
pack, size 2-inch minimum; that peaches in accordance with the 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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contract were shipped; and that respondent rejected the carload 
without reasonable cause necessitating resale with resultant loss of 
$1,797.37. 

Respondent, answering, alleges that it did not receive a contract 
or memorandum of the sale but only a copy of the invoice which 
left out one of the important terms of the contract. It further 
alleges that the peaches tendered were not in accordance with the 
oral agreement and its rejection was not in violation of the act. 

Since the parties have waived an oral hearing the proceeding was 
conducted under the shortened procedure (7 CFR, Cum. Supp., 
47.37). A report of investigation made of the informal complaint 
was served upon complainant on July 20, 1944. A copy of the 
formal complaint and report of investigation were served upon . 













respondent on the same date. 

The record shows that the parties. by a telephone conversation 
of September 13, 1943, entered into negotiations for the sale by com- 
plainant and the purchase by respondent of a carload of peaches. 
On September 14, 1943, complainant sent an invoice to respondent 
which showed that a car had been shipped containing 528 bushel 
baskets of U. S. No. 1 Utah Elberta peaches, Jumble pack, 2-inch 
minimum, at $2.25 per basket f.o.b., or a total price of $1,716. Re- 
spondent alleges that it contracted for “tight pack, Jumble fill,” 








and not “Jumble pack.” 

The carload of peaches was shipped by complainant on Septem- 
ber 13, 1943, from loading point in * * * consigned to itself at * * *. 
Thereafter complainant filed a diversion order with the carrier to 
divert the car open to respondent at * * *. A copy of this order 
was mailed to respondent. Respondent rejected the shipment upon 
arrival, September 21, 1948, because of full ripeness and excessive 
The peaches were resold by complainant at auction in * * * 
The net 









decay. 
for $365.25. 


loss incurred was $81.37 which is in addition to the price stated in 





Expenses, including freight, totaled $446.62. 






the invoice. 

In its “Suggested Findings of Fact, Conclusions, and Order,” re- 
spondent takes the position that the complaint should be dismissed, 
first, because there was no meeting of the minds of the parties upon 
an essential specification, “tight pack.” and, secondly, because the 








contract is unenforceable under the Statute of Frauds. 
FINDINGS OF FACT 


1. Complainant is a corporation whose address is * * *. 
* * * whose ad 







2. Respondent is a partnership composed of 
At the time of the transaction involved herein, re 






dress is * * * , 





spondent was licensed under the act. 
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3. On September 13, 1943, the parties began negotiations for the 
sale by complainant to respondent of a carload of peaches. 

4. Complainant shipped a carload of U. S. No. 1 Utah Elberta 
"peaches, Jumble pack, 2-inch minimum, in car MDT 18101, from 

loading point in * * * consigned to itself. A diversion order was 
filed by complainant with the carrier to divert the car open to re- 
spondent at * * *, 

5. The shipment arrived at * * * on September 21, 1943. Re- 
spondent inspected the peaches and wired complainant that they 
could not be used. 

6. There was no memorandum of sale signed by the respondent, 
‘or an acceptance and actual receipt of the fruit sufficient to satisfy 
the Statute of Frauds. 

7. An informal complaint was received on September 27, 1943, 
which was within nine months after the cause of action accrued. 


CONCLUSIONS 

Respondent has invoked the Statute of Frauds. Both * * * and 
* * * have such a statute. See Section 9933 of the Code of Iowa 
(1929) and Mo. R. S. A. Section 3355. The agreement between the 
parties, if one ever came into existence, was verbal. The only writ- 
ten evidence of the alleged contract submitted by complainant was 
the invoice sent to the respondent. This invoice was not signed by 
respondent and does not satisfy the requirement of the statute that 
a note or memorandum in writing of the contract must be signed 
by the party to be charged. Complainant has also failed to show 
that respondent accepted and actually received a part of the ship- 
nient. The contract is, therefore, within the Statute of Frauds and 
is unenforceable. Jrving Williams Co, v. Leef-Schnielbolk Co., 3 
A TD. 988. 994. The complaint should be dismissed. 


ORDER 
The complaint herein is dismissed. 


















Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to service upon the parties, this order 
shall become effective 20 days after its date. 


(A. D. 859) 


Srmon Siecet Company v. ANTON & MickeL. PACA Doc. No. 4429. 
February 24, 1945. 








Decided 


Protection Against Loss—Failure to Pay 


Where complainant sold a carload of carrots to respondent who refused to ac- 
cept the carrots when delivered but authorized complainant to resell them 
and agreed to protect against any loss, and part of the loss suffered by 
complainant on the subsequent resale was paid, it is held that by reason 
of the subsequent agreement respondent is liable for the loss sustained 
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by the complainant and the latter is entitled to an award of reparation 
for the balance of the loss. 


Mr. Alexander Golbus, of Chicago, Illinois, for complainant. Anton ¢ Mickel, 
of Toledo, Ohio, pro se. Mr. F. W. Woodley, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 

On April 11, 1944, Simon Siegel Company, complainant, filed a 
complaint under the Perishable Agricultural Commodities Act, 1930 
(7 U.S.C. 1940 ed. 499a et seq.), seeking an award of reparation 
against respondent. Anton & Mickel, for the alleged rejection with- 
out reasonable cause of a carload of carrots. The report of investi- 
gation was served upon complainant on October 19, 1944. Copies of 
the complaint and report of investigation were served upon re- 
spondent on the same date but an answer has not been filed. In 
accordance with the applicable rules of practice (7 CFR, Cum. 
Supp.. 47.25(c)), an oral hearing is waived, and the allegations of 
the complaint are deemed to be admitted. . 

The record shows that the carrots were purchased on January 19. 
1944, by George Mickel, one of the two partners comprising the 
respondent partnership. Anthony D. Anton, the other partner, 
claimed that the carrots could not. be used and Mickel had no author- 
itv to buy them. On January 25, 1944, respondent wired the War 
Food Administration : 


“CONFIRMING CONVERSATION WITH MR. SIEGEL IN REGARDS 
TO CAR NUMBER FGEX 34837 HAVE SIEGEL DISPOSE OF CAR 
WILL STAND. LOSS.” 


Respondent was informed of the loss but made no reply until 
May 16, 1944, when it stated that respondent partners agreed to 
“nav the loss as we made it.” The method of settlement suggested 
was $300 in two weeks, and like payments each following two-week 
period until paid. Complainant, however, wanted $400 down and 
monthly pavments of $200 each, secured by notes signed by both 
partners. Respondent sent a check dated July 12, 1944, for $300. 
which complainant received under protest. After the complaint had 
been filed, complainant received two checks totaling $300. 


FINDINGS OF FACT 

1. Complainant is a partnership consisting of Simon Siegel 
and Ruth Siegel, doing business as Simon Siegel Company, whose 
address is 1425 South Racine Avenue, Chicago, Tllinois. 

2. Respondent is a partnership, consisting of Anthony D. Anton 
and George Mickel, doing business as Anton & Mickel, whose address 
is 142 South Huron Street. Toledo, Ohio. Respondent was licensed 
under the act at the time of the transaction involved herein. 

+6 
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3. On January 19, 1944, complainant sold to respondent one car- 
load, containing 356 crates, of Tex Glo brand carrots at $4.97 a 
crate, delivered in Toledo, rolling acceptance final, or a total net 
price of $1,482.82. The carrots had been shipped from Texas in car 
FGEX 34837. 

4. Respondent refused to accept the shipment but instructed com- 
plainant to dispose of the carrots and agreed to stand any loss in- 


curred. 

5. Complainant resold the carrots in New York City for a net 
amount of $245.19. Respondent was notified by complainant on 
February 16, 1944, that the loss was $1,237.63, based on the net con- 
tract price. 

6. Respondent paid $600, leaving a balance of $637.62 which is 
due and owing the complainant. 

7. The complaint was filed on April 11, 1944, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 

Respondent refused to accept delivery of car FGEX 34837 but 
authorized complainant to resell the shipment and agreed to protect 
against loss. By reason of this subsequent agreement, respondent is 
liable for the loss sustained by complainant. W. 7. Engel Company 
v. Joseph L. Bushman, 2 A.D. 574, 577. In recognition of its lia- 
bility, respondent has paid $600. The failure to pay the remaining 
balance is a violation of section 2 of the act. Reparation should be 
awarded complainant in the amount of $637.63, with interest, and 
the facts should be published, 


ORDER 

Within 30 days from the date of this order, respondent shall pay 
complainant, as reparation, $637.65, with interest thereon at 5 per- 
cent per annum from February 16, 1944, until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation and 
as to service upon the parties, this order shall become effective 20 


days after its date. 
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(A. D. 860) 
PACA Doc. No. 4441.* Decided February 24, 1945, 


Dismissal of Complaint Based on Settlement of Claim 


Since the parties to this proceeding have satisfactorily settled the claim in- 
volving reparation, and complainant requested withdrawal of the com- 
plaint, the proceeding is dismissed. 


Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Respondents, pro se. 
Mr. Raymond L. Dillman, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 
DISMISSAL ORDER 

On or about June 22, 1944, complainant filed a formal complaint 
against respondents under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a et seg.), alleging an unlawful re- 
jection, in interstate commerce, by respondents, of a carload of 
prunes. Respondents filed separate answers to the complaint. Com- 
plainant’s attorney of record having wired on February 8, 1945, that 
a settlement of the claims of the parties had been made and request- 
ing withdrawal of the complaint, the proceeding is dismissed, 


(A. D. 861) 
PACA Doc. No. 4351.* Decided February 28, 1945. 
Denial of Petition for Reconsideration—Prior Stay Order 
Vacated—Original Order Reinstated 


Respondent’s petition for reconsideration denied by decision after reconsid- 
eration on the ground that the record supports the original order which 
is hereby reinstated, and the prior stay order is vacated. 


Joseph L. Nathanson, of Minneapolis, Minnesota, for complainant. Smith & 
Sehm, of St. Paul, Minnesota, for one respondent. Other respondent, 


pro se. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 


ORDER DENYING PETITION FOR RECONSIDERATION 

In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U.S.C. 1940 ed. 499a ef seg.), reparation was 
awarded complainant against the respondent * *°* and the com- 
plaint was dismissed as to the respondent * * *. * * * tiled a peti- 
tion for reconsideration and rehearing, The order of December 11, 
1944, awarding reparation, was stayed by order dated January 6, 
1945 (4 A.D. 388). 

In addition to the questions previously presented, considered and 


*As explained in Prefatory Note, the identities of the parties are not disclosed.--Ed 
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decided in the order of December 11, 1944 (3 A.D. 1091), petitioner 
contends that since the broker’s memorandum of sale was not signed 
by respondent, being signed only by complainant’s agent, the trans- 
action did not conform to the requirements of the statute of frauds 
and the contract is “not binding on respondent.” Petitioner also 
asserts that it was damaged by complainant’s breach of contract. 

The record shows that the broker issued its standard form of 
memorandum of sale. A broker, as such, has authority to issue a 
memorandum of sale for the purpose of making the sale which he 
negotiates enforceable. American Fruit Growers, Ine. vy. Sam Gold- 
stine & Son, 3 A.D. 506. The memorandum which the broker issued 
was, therefore, binding on the respondent in the absence of objection 
by the respondent to its terms. Since the other grounds urged were 
fully considered in the original decision, the petition for reconsider- 
ation and rehearing is overruled and denied. 

The stay order of January 6, 1945, is vacated. 

This order and the order of December 11, 1944, shall become effec- 
tive 380 days after the date hereof. 

Copies hereof shall be served on the parties by registered mail 
or in person. 


(A. D. 862) 
PACA Doc. No. 4372.* Decided February 28, 1945. 


Insufficient Proof of Loss—Nominal Damages—Allegation of False and 
Misleading Statements Not Proved—Breach of Warranty—Suitable 
Shipping Condition—Dismissal of Cross Complaint 


Where complainant alleged that it purchased a carload of grapes from re- 
spondents as equal to grade U. S. No. 1 and that respondents misrepre- 
sented the grade and quality of the grapes, and it appears that complain- 
ant later ordered two additional carloads, one of which was shipped but 
subsequently diverted by respondents, and the shipment of the other cars 
was cancelled, it is held: (1) complainant’s proof of loss in connection 
with one carload because of lack of suitable shipping condition was insuf- 
ficient; (2) since complainant had no contract with one of the respondents 
the complaint is dismissed as to that respondent, and since the latter was 
found to be a seller and not an agent of complainant its cross complaint is 
dismissed; ‘and (3) nominal damages only are awarded complainant. 


Messrs. Samuels, Brown, Herman & Scolt, of Fort Worth, Texas, for com- 
plainant, Respondents, pro se. Mr. Raymond L. Dillman, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 

trator. 
PRELIMINARY STATEMENT 
This proceeding was commenced by a complaint filed on October 
18, 1943, under the Perishable Agricultural Commodities Act, 1980 
(7 U.S.C. 1940 ed. 499a et seq.), by the * * * against the respond- 


"As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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ents * * * doing business as the * * * at * * *, and * * * an indi- 
vidual doing business as * * * at * * *. 

Complainant alleges that on or about September 23, 1943, it pur- 
chased a carload of grade U. S. No. 1 Malaga and Tokay grapes 
from respondents at a price f.o.b. * * * that the grapes were shipped 
on September 26, 1943, and arrived at * * * on September 30; that 
the grapes were inspected and the Malagas were found to be wilted 
and affected by Blue Mold decay averaging approximately 10 per- 
cent; that complainant immediately notified respondents that the 
grapes did not grade U. S. No. 1. as represented; that complain- 
ant relied upon the representations made by respondents which 
representations were not true and constituted misleading statements 
made for a fraudulent purpose: that the grapes were inferior to 
those called for in the contract and were not of the market value 
that they would have been if they had conformed to warranty: and 
that complainant was damaged thereby in the amount of $420.75. 

The * * * denies that there was a contract in writing but states 
that in a telephone conversation between * * * and * * * of com- 
plainant partnership, complainant agreed to take two carloads of 
white and red grapes: that * * * informed complainant that the 
grapes were from the * * * district of * * * and were being packed 
by * * * at * * * that he * * * could not get Federal inspection, 
but that in his opinion the grapes would erade U. S. No. 1; that 
* * * said complainant would have to take the grapes on the basis 
of * * * acceptance final; that complainant was to pay a price of 
$2.20 per lug f.o.b. loading point, payment to be made by check to 
he sent by air mail, less a refrigeration charge, which basis of pur- 
chase complainant said was satisfactory and for * * * to wire con- 
firmation, 

Tn a cross complaint * * * alleges that on September 24, 1943, it 
sold complainant two cars of white Malaga and red grapes to be 
packed at * * * and on September 27, sold two additional cars 
which * * * inspected and accepted on behalf of complainant; that 
complainant did not pay the price in full for one car shipped, re 
sulting in non-delivery of the other cars, and respondent suffered 
a loss of brokerage earned, plus an amount advanced to * * * the 
seller, for complainant, making a total claim against complainant 
of $406.50. 

Respondent * * * answered that sale of the grapes was made to 
on the basis of inspection and acceptance f.o.b. shipping point final 
and that no transaction was had with complainant. 


Complainant replied to the cross complaint. 


The report of investigation was served on the * * * by registered 
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mail on May 8, 1944, on the complainant May 2, 1944, and on * * * 
on May 4, 1944. 

Evidence has been submitted in the form of verified statements 
of fact in accordance with the shortened procedure (7 CFR, Cum. 
Supp., 47.37). 

Complainant’s statement of facts is made by * * *. He referred 
to and adopted the report ’of investigation made by * * * dated 
January 15, 1944, concerning the transactions involved in the cross 
complaint of the * * *, * * * states that on September 24, 1943, 
in a telephone conversation with * * * he agreed to purchase the 
‘grapes “provided they were of a No. 1 quality,” and that thereafter 
he received notice that car ART 22340 was being forwarded and 
consisted of 300 lugs of Tokay grapes, 465 lugs of Red Malagas, 200 
lugs of Emperors, and 75 lugs of White Malagas, totaling 965 lugs 
of red and 75 lugs of white grapes; that thereafter either * * * or 
* * * caused the car to be diverted from * * * and cancelled ship- 
ment of two additional cars of grapes while negotiations for their 
purchase were pending; that if grapes that conformed to the speci- 
fications made by * * * had been delivered complainant would have 
accepted them and made a profit. 

It appears from * * * report of investigation that it is based on 
investigations made of records of the * * *, * * *, and * * *, 
concerning transactions which began on or about September 15, 
1943, when the * * * as agent, caused shipments of grapes to be 
made to * * * from the * * * district to. Federal inspection service 
was not available in that origin district but could be secured in the 
loading shed of * * * at * * *. The * * * arranged with * * * to 
receive and load the grapes at * * * and also secure Federal inspec- 
tion at that point. The first grapes were trucked into * * * on 
September 14 and were loaded in cars not directly involved in this 
proceeding except that, according to * * * the carload described in 
the complaint, PFE 75070, and the two carloads involved in the 
counterclaim of * * * PFE 22340 and PFE 76299, were sold upon 
substantially the same basis. * * * statement, in part, follows: 































“* * * secured quotations from * * * on grapes to be loaded out of 
* * * Those quotations were on the same basis, that is, cash to be paid 
upon receipt of invoice, the terms were ‘* * * inspection acceptance final,’ 
and * * * given the opportunity of inspecting the grapes before acceptance. 
* * * had desired to have as large a quantity as possible of red grapes, that 
is, Tokays, and * * * agreed to include in the cars beginning with PFE 
75070 as many of the red varieties as possible but that no definite quantity 
could be confirmed inasmuch as the supply was variable, depending upon 
what could be procured from various growers. 

In accordance with sale, White Malaga grapes and Tokay grapes were 
loaded into PFE 75070, the car billed out to * * * and invoice made to 
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* * * on the date of shipment. On September 27 * * * made a deposit on 
this purchase of $300.00. On September 30 * * * paid the balance of the 
purchase price and * * * on that date then diverted the car to * * * 
at >? %, 


By telegram to complainant dated October 4, 1943, complainant’s Ex- 
hibit No. 22, * * * states: ‘PERSONALLY INSPECTED 75070 NONE 
OF DEFECTS STATED THEN PRESENT EXCEPT SOME AMBER 
COLOR. ...’ On the basis of the apparent sale by * * * to * * *, this 
car seems to have been inspected, accepted and paid for, and the trans- 
action with * * * then definitely was concluded. These various cars were 
sold by * * * to * * * at definite prices f.0.b. shipping point and on the 
further term that * * * inspection and acceptance was final. Sales in turn 


eran 


were made by * * * to its customers, this one, PFE 75070, being to * * *, 
which sales were at definite prices f.o.b. such prices not being the same 
as those at which purchased by * * *, and there was no showing of any 
agency such as brokerage existing between * * * and * * *, There was 
no offer made by * * * to * * * as coming from a buyer for consideration 
by * * *, and there seems to have been no agency relationship as is com- 
mon where a broker is negotiating a transaction for a buyer and seller.” 


The statement of facts filed by * * * follows closely the allega- 
tions made in his answer and cross complaint. He states that in 
the telephone conversations with * * * it was made clear that * * * 
acceptance was final and that complainant was to air mail the price 
on being given the car number and contents of each car by wire, and 
that he did not represent the quality of the grapes as U. S. No. 
1, * * * testified in support of the cross complaint that complainant 
having purchased carloads ART 22340 and PFE 76299, and having 
failed to pay the price of the first car according to agreement, can- 
cellation of the contract of sale was justified. 

FINDINGS OF FACT 

1. Complainant is a partnership whose address is * * *, The 
partnership is composed of * * * and * * *, 

2. * * * is a trade name under which the respondent * * * an 
individual, is engaged in the business of buying and selling perish- 
able agricultural commodities at * * *. During all of the period 
covered in the complaint said respondent was licensed under the act. 

3. The respondent * * * is a partnership composed of * * * 
and * * * whose address is * * *. During all of the period covered 
in the complaint said respondent was licensed under the act. 

4. On September 23, 1943, the * * * quoted a cash price for 
grapes, by wire to complainant, and stated therein that no Federal 
inspection was available at shipping point but that the grapes would 
erade U. S. No. 1, which wire was followed by a telephone conver- 
setiiien between * * * and complainant on September 24, 1948, and 
* * * stated that the grapes quoted in such wire were equal to U. S. 
No. 1 grade, and acting on such representation, complainant pur- 
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chased from said respondent one carload of grapes consisting of 
561 lugs of white Malagas and 284 lugs of Tokays at a price of $2.20 
per lug, f.o.b. * * * less a refrigeration cost of $72.50, making the 
total net price to complainant $1,787.50. 

5. The grapes were loaded at * * * in car PFE 75070 on Sep- 
tember 26, 1943, and were consigned to complainant at * * * where 
the car arrived on September 30, 1943. The grapes were inspected 
in the car at * * * by a Federal inspector on October 1. The bunk- 
ers of the car were full of ice; the temperature of the lower layer 
of the car was 41° and the top layer was 45°. The Tokay grapes 
were mostly firm, some wilted, with 5 percent raisining; stems were 
mostly pliable, some dry, few brittle. Decay averaged 5 percent. 
Some of the Malagas were firm, some wilted, some slightly soft; 
approximately 25 percent showed brown, discolored specks or spots. 
Approximately 25 percent were raisining, of which 3 percent were 
raisined. Decay averaged approximately 10 percent. ‘The decay in 
both lots was Blue Mold Rot in various stages. 

6. Complainant paid the * * * $1,859, by check, dated Septem- 
ber 27, 1943. Complainant resold 265 lugs of the Malaga grapes 
to various purchasers of which 87 lugs were subsequently returned 
to complainant by the purchasers. The net proceeds which the com- 
plainant received for the 265 lugs, less those returned, were $422. 
A total of 333 lugs of Malagas were dumped, and 50 lugs of Malagas 
were unaccounted for. 

7. On September 27, 1943, complainant wired the * * * an order 
for two additional carloads of grapes “if quality good” which order 
the * * * confirmed, and on November 28, 1943, shipped to com- 
plainant carload ART 22340. 

8. On October 1 and October 3, 1948, complainant wired the 
* * * as to the condition of the grapes in car PFE 75070 on arrival 
of the car at * * * and asked for a reduction in the price of 75 
cents per lug. 

9. On October 6, 1948, the * * * mailed complainant its check 
for $71.50, being excess payment made by complainant on car PFE 
75070, and at the same time, returned complainant’s check for $1,142 
for carload ART 22340, because the amount was $1,000 short of the 
full price. Thereafter, car ART 22340 was diverted out of * * * 
either by the * * * or the original shipper and other unfilled orders 
for additional carloads of grapes were cancelled by respondents. 
10. The complaint was filed on October 18, 1943, and the cross 
complaint of the * * * was filed on May 27, 1944, both being filed 
within nine months after accrual of the causes of action, 
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CONCLUSIONS 

One of the violations charged in the complaint is that the state- 
ments and representations made by the respondents concerning the 
grade and quality of the grapes subsequently shipped in car PFE 
75070 “constitute a fraud or misleading statement for a fraudulent 
purpose,” in violation of section 2 of the act. Such representations 
concerned the condition of the grapes on September 23, 1943. Since 
the * * * stated that Federal inspection was not available, complain- 
ant should have understood that the statement “but grade U.S. one” 
was the expression of an opinion. A statement of this kind would 
be fraudulent only when made in actual bad faith. It is concluded 
that the charge of making misleading statements for a fraudulent 
purpose is not convincingly established. It is believed, however, 
that while the quoted part of the wire of September 23 was not 
intended to deceive, such wire and the oral statement of * * * in 
his telephone conversation with * * * that the grapes were equal 
to grade U. S. No. 1, constituted a warranty. Because of such war- 
ranty, the condition of the grapes on arrival at destination, par- 
ticularly the percentage that were affected by decay, is accepted as 
proof that deterioration was abnormal, and that the grapes were 
not in suitable shipping condition within the meaning of the regu- 
lation defining such term (7 CFR, Cum. Supp., 46.24(j)). 

This was a * * * contract. Complainant’s general damages should 
be measured as the difference between the value of the grapes at 
the time of their delivery to complainant and the value they would 
have had if they had conformed to warranty, as provided in Section 
1789 Civil Code of * * * 1941. The load consisted of a total of 845 
lugs, of which 561 lugs were Malagas, and 284 lugs were Tokays. 
Complainant’s claimed loss is evidently limited to the Malagas. It 
is asserted by the auditor who examined complainant’s books and 
records, whose statement is included in the report of investigation, 
that complainant sustained a loss of $907.68. This conclusion of 
the auditor is not supported by detailed proof of what returns were 
secured from 50 lugs of Malagas, nor any statement as to proceeds 
received from the Tokays. Moreover, it is not shown when 333 lugs 
of the grapes were dumped, and no certificates establishing the neces- 
sity for dumping are furnished. The proof is regarded as insufli- 
cient upon which to award reparation in any specific amount. 

The * * * is not shown to have had any contract with complain- 
ant, either direct or as an undisclosed principal represented by the 
* * * and it is éoncluded that the complaint should be dismissed as 
to that respondent. 

The damages claimed by the * * * in the cross complaint consist 
of the alleged loss of brokerage, and an amount that was advanced 
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v 
to * * * but since a finding has been made that the * * * sold the 


grapes to complainant and did not act as complainant's agent, 
neither the brokerage claimed nor the money paid to the * * * are 
recoverable items against complainant. The cross complaint should 
be dismissed. 
ORDER 

“Within 30 days from the date of this decision, respondent * * * 
shall pay to complainant $1 as nominal damages. 

The cross complaint of the * * * is dismissed. 

The complaint as to the * * * is‘dismissed. 

Copies hereof shall be served on the parties by registered mail 
or in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 


after its date. 
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1942 PACA DECISIONS HITHERTO UNREPORTED 
(&. D: $63 ) 
PACA Doc. No. 3831.* Decided January 19, 1942. 


Licenses—Granting Application—Opportunity for Hearing— 
Jurisdictional Question 


Where applicant for a license under the act, at the hearing on an order to 
show cause why its application should not be denied, moved for a dis- 
missal of the proceeding on the ground that applicant had not been af- 
forded an opportunity for a hearing within sixty days from the date of 
the application for license, it is held that compliance with the hearing 
provisions of the act is mandatory and jurisdictional, the applicant is 
entitled to receive a license, and the order to show cause is dismissed. 


Mr. C. E. Miles, for complainant. Smith & Keiner, of St. Louis, Missouri, for 
respondent. Mr. John C. Brooke, Examiner. 


Decision by Grover B. Hill, Assistant Secretary of Agriculture. 
ORDER OF DISMISSAL 

On March 26, 1941, the Assistant Secretary of Agriculture issued 
an order to show cause in this proceeding arising under the Perish- 
able Agricultural Commodities Act, 1930, as amended (7 U.S.C. 
1940 ed. 499a), alleging that the applicant filed an application dated 
November 9, 1940, for a license under the act to engage in the busi- 
ness of handling fresh fruits and fresh vegetables in interstate com- 
merce, 

It is further alleged that the applicant is unit to be licensed in 
that * * * and * * * the applicant’s president and vice-president, 
respectively, were formerly the president and treasurer and the sec- 
retary, respectively, of the * * *, of * * * and, in the latter capaci- 
ties, were responsible for flagrant and repeated violations of section 
2 of the act. Numerous alleged violations of the act are set out 
which occurred in June, July, and August 1940, 

A hearing was held before John C. Brooke, an examiner of this 
Department, on September 9 and 10, 1941, at * * *. C. E. Miles, 
Office of the Solicitor, Department of Agriculture, appeared for 
the Department. Milton Keiner and Benjamin B. Smith, 1102 
Title Guaranty Building, St. Louis, Missouri, appeared for the 
applicant. 

There was considerable evidence introduced at the hearing and 
the issues involved were vigorously contested. Counsel for the ap- 
plicant moved that a license should be granted because it is the 
mandatory duty of the Secretary of Agriculture to grant a license 
on an application duly filed with the Department “unless there is 


*As explained in Prefatory Note, the identities of the parties’ are not disclosed.—Ed. 
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an opportunity for a hearing within 60 days from the date of the tut 
application.” The opportunity for a hearing was not granted to me 
the applicant within 60 days, as required by section 4(d) of the act anc 
(7 U.S.C. 1940 ed. 499d(d)). spe 
The position taken by the applicant in its motion to dismiss has cor 
merit. The section of the act relied upon, and under which this ; 
proceeding was initiated, appears to be clearly mandatory and, there- ore 
fore, jurisdictional. for 
In Raladam Co. v. Federal Trade Commission, 123 F.(2d) 34, 36 by 
(C.C.A. 6 Cirenit, 1941), it was said “We are bound to resolve the let 
question of jurisdiction preliminarily to any consideration on the at 
merits.” is 
Therefore, it is not necessary to consider the evidence since the fr 
order to show cause must be dismissed for lack of jurisdiction. di 
CONCLUSIONS 
Upon the. basis of the foregoing, it is concluded that the applicant « 
is entitled to receive a license. P 
ORDER . 
IT IS ORDERED that the order to show cause be, and the same a 
hereby is, dismissed. 1 
IT IS FURTHER ORDERED that a license be granted to the a 
applicant pursuant to the provisions of the act. f 
IT IS FURTHER ORDERED that a copy of this order shall be t 
served by registered mail on counsel of record. I 
1 


(A. D. 864) 
PACA Doc. No. 3802.* Decided January 20, 1942. 
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Dismssial—Agency—Liability of Agent to Principal—Undisclosed Principal 
Where complainant sold a quantity of oranges to certain French concerns act- 
ing through respondent, as agent, and payment of the price was not made, 
and complainant seeks to recover damages for losses sustained on resale 
of the oranges, it is held that respondent was not liable to complainant 


either as a purchaser or as agent for an undisclosed principal, and there- 
fore, the complaint is dismissed. 


Mr. G. V. Weikert, of Los Angeles, California, for complainant. Respondent, 
pro se. Mr. Robert B. Throckmorton, Examiner. 


Decision by Grover B, Hill, Assistant Secretary of Agriculture. 






PROCEEDINGS y ; 
This is a reparation proceeding under the Perishable Agricultural 


Commodities Act, 1930, as amended (7 U.S.C. 1940 ed. 499a), insti- 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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tuted by the * * * of * * * as complainant, against the * * * of 
* * * as respondent. The latter filed an answer to the complaint 
and a hearing was held in * * * on May 27, 1941. Only the re- 
spondent appeared, but a deposition previously submitted by the 
complainant was incorporated into the record. 

The controversy arises in connection with a quantity of * * * 
oranges sold by the complainant for export to France. Payment 
for the oranges was to be effected by letters of credit to be furnished 
by the French buyers for whom the fruit was intended. When the 
letters of credit were not received, the complainant resold the fruit 
at an alleged loss of $2,716.96. It is contended that the respondent 
is liable for breach of the contract either as the purchaser of the 
fruit or as agent for the French purchasers whose identity was not 
disclosed. 

Correspondence between the parties was initiated by the respond- 
ent’s inquiry whether the complainant would be interested in sup- 
plying oranges “on a brokerage basis.” In the course of the negoti- 
ations which followed, the complainant agreed to protect the re- 
spondent’s commission and, in one instance, gave the respondent 
authority to reduce a quoted. price if such was thought advisable. 
That authority was not exercised. however. These circumstances 
show that the respondent was not considered a purchaser of the 
fruit. but an agent of the complainant. Otherwise, it is inconceiva- 
ble that the respondent would be invested with a discretion as to 
price. ; 

Of course, the fact that the respondent was agent for the com- 
plainant does not necessarily preclude a finding that it also acted 
as agent for the French buyers. However, even though it be as- 
sumed that the respondent was agent for both the complainant and 
the French buyers and that such a dual agent may be liable where 
he fails to disclose to one principal the identity of the other, there 
is no liability here if it was the mutual understanding of the parties 
that the respondent was not to be responsible for the payment of 
the price. Mechem on Agency (2nd Ed.), Sec. 1411, is to the effect 
that an agent for an undisclosed principal may stipulate against 
personal liability. 

In the instant case, the respondent suggested that the cars of 
oranges shipped to * * * should be billed open to it, respondent to 
pay drafts for the fruit only after the letters of credit had been 
negotiated by it for the complainant. The latter rejected this pro- 
posal because it did not know the respondent well enough and re- 
quested permission to forward the shipping documents attached to 
a draft drawn against the respondent. The respondent replied that 
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it could make the French credits available to the complainant by 
assignment to the latter or to the * * *. The procedure sug- 
gested by the complainant, the respondent explained, would require 
it to make payment before the letters of credit were negotiated 
and, as a broker, it should not be expected to do so. It was then 
agreed that the letters of credit should be assigned to the * * * of 
* * * and negotiated by that concern for the complainant. The con- 
clusion is inescapable that the respondent was not intended to be 
responsible for the payment of the purchase price of the oranges. 
Accordingly, the complaint should be dismissed. 


FINDINGS OF FACT 

1. The complainant * * * is a corporation whose post office ad- 
dress is * * *, 

2. The respondent * * * is a corporation whose post office ad- 
dress is * * *, It has been licensed under the Perishable Agricul- 
tural Commodities Act, 1930, as amended, since October 26, 1935. 

3. During April 1939, the respondent, acting as agent for the 
complainant, sold to certain French concerns, for shipment in for- 
eign commerce from the State of * * * to the Republic of France, 
8,750 boxes of oranges at various prices f.a.s. * * * and * * *. 


4. There was an express understanding between the complainant 
and the respondent that the latter should not be responsible for the 
payment of the purchase price of the fruit. 

5. An informal complaint in this connection was filed on June 
24, 1939, which was within nine months after the accrual of the cause 
of action alleged by the complainant. 


CONCLUSIONS 
The respondent was not liable for the purchase price of the oranges 
either as purchaser or as agent for an undisclosed principal. There- 
fore, its failure to pay the price of the oranges does not constitute 
a violation of the Perishable Agricultural Commodities Act, 1930, 
as amended. 


ORDER 
IT IS HEREBY ORDERED that the complaint be, and it hereby 
is, dismissed. 
IT IS FURTHER ORDERED that a copy hereof be served upon 


the parties by registered mail or in person. 
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PACA DOC. NO. 4052 


(A. D. 869) 


PACA Doc. No, 4052.* Decided January 26, 1942. 


Suspension of License Held in Abeyance—Admission of Allegations 
in Complaint 


Where respondent as broker admitted making false and misleading statements 
relating to handling of a carload of tomatoes, his license under the act is 
suspended, such suspension to be held in abeyance subject to the conditions 


contained in this order. 
Respondent, pro se. 
Decision by Grover B, Hill, Assistant Secretary of Agriculture. 


PROCEEDINGS 

In the complaint filed under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 1940 ed. 499a), it is al- 
leged that the respondent * * * doing business as * * * violated 
section 2 of the act by making false and misleading statements, 
either with knowledge of the true facts or in reckless disregard 
thereof, in connection with the handling of a carload of tomatoes, 
in interstate commerce, for the purpose of forcing * * * of * * * 
to grant an unjustified allowance to the * * *, 

A copy of the complaint was served upon the respondent, who 
filed an answer, dated October 29, 1941, admitting some of the mate- 
rial allegations in the complaint and denymg others. Subsequent 
thereto, the respondent admitted the truth of the allegations in the 
complaint and waived a hearing. The respondent has also author- 
ized the Secretary of Agriculture to make and enter findings of 
fact and to enter an appropriate order based upon the findings of 
fact so made. 

On or about January 28, 1941, the 
to the * * * at a net sales price of $878.40. The contract of sale was 


* * * sold a carload of tomatoes 


negotiated by * * * doing business as * * * who acted as agent for 
both parties. The tomatoes, which were in car PFE 90639, were 
diverted from * * * to the buyer at * * *. The tomatoes arrived at 
their destination on January 29, 1941, and were accepted by the 
buyer in compliance with the contract of sale. On the following 
day, the * * * gave the respondent its check in the amount of $878.40, 
the net. invoice price of the tomatoes. The respondent presented the 
check for payment through the regular banking channels and he 
received payment on February 1, 1941. * * * notified the respondent 
that it was invoicing the buyer direct and that the collection by the 
respondent of the invoice price from the * * * was made without 
authority. From the time of the receipt of payment to April 14, 
1941, the respondent failed, neglected, and refused to pay over the 
funds to * * *, During the month of February 1941, the respondent 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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addressed several letters to * * * in which he represented that he 
had not received the money in payment for the tomatoes because 
the * * * had stopped payment on the check. These representations 
were false and misleading. 

Ordinarily, such a flagrant violation of the act would merit a 
revocation of the respondent’s license. However, in view of the 
respondent’s admission of guilt, a waiver of hearing, and the fact 
that there has been deposited in the National Bank of Detroit, 
$878.40 in a commercial account, pending the outcome of the con- 
troversy in suit between the seller and the buyer, it is believed that 
the interest of justice will best be served by permitting the re- 
spondent to remain in business, subject, however, to the strictest 
supervision. 

FINDINGS OF FACT 

1. The complainant * * * whose post office address is Agricul- 
tural Marketing Service, Washington, D. C., is an employee of the 
United States Department of Agriculture; the respondent * * * 
doing business as * * * whose post office address is * * * is an indi- 
vidual licensed under the Perishable Agricultural Commodities Act, 
1930, as amended. 

2. On or about January 28, 1941, the respondent acted as broker 
for both parties in the sale of an interstate shipment of tomatoes 
by * * * to the * * * at a net sale price of $878.40. In compliance 
with the contract, the tomatoes were diverted from * * * to * * * 
in car PFE 90639, and were accepted by the buyer. 

3. On January 30, 1941, the * * * gave to the respondent its 
check in the amount of $878.40, representing full payment for the 
net invoice price of the tomatoes. 

4. On February 1, 1941, the respondent presented the check for 
payment through regular banking channels and payment was re- 
ceived by him. 

5. From the time of the receipt of payment to April 15, 1941, 
the respondent failed, neglected, and refused to pay over the net 
proceeds to * * *, 

6. The respondent’s statements that the * * * had stopped pay- 
ment on the check and would not pay the net invoice price were 
false and misleading. 

7. Litigation having arisen in connection with the transaction, 
the respondent deposited in the National Bank of Detroit, * * * 
$878.40. 

8. Inasmuch as the transaction covered by the complaint occurred 
since January 28, 1941, and the complaint was filed on or about 
October 6, 1941, the complaint was filed within the time prescribed 
by the Perishable Agricultural Commodities Act, 1930, as amended. 
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CONCLUSIONS 
“Tt is concluded that the respondent has flagrantly violated Sec- 
tion 2 of the Perishable Agricultural Commodities Act, 1930, as 
amended, by making false and misleading statements, and by failing 
to account promptly for the net purchase price of the tomatoes. 


ORDER 

IT IS ORDERED that license No. 44067, which was issued to 
the respondent * * * doing business as * * * on December 12, 1936, 
and which has been renewed annually under the provisions of the 
Perishable Agricultural Commodities Act, 1930, as amended, be, and 
the same hereby is, suspended for a period of 90 days, which sus- 
pension shall become effective upon the expiration of 10 days from 
the date of the receipt hereof by the respondent, unless within said 
period of 10 days, the respondent shall have filed with the Agricul- 
tural Marketing Service his request in writing that such suspension 
be held in abeyance for a period of 2 years from the date of this 
order and agrees (1) that, for the purpose of determining whether 
the respondent is complying with the provisions of the act, duly 
authorized representatives of the United States Department of Agri- 
culture may at any time during regular business hours, for such 
period as this suspension order may be held in abeyance, examine 
the respondent’s records, and (2) that such suspension order may 
be made effective at any time within the 3-year period by supple- 
mental order herein without further hearing, if the Secretary of 
Agriculture shall have reason to believe that the respondent has, 
within the 3-year period, again violated any of the provisions of 
the act or the regulations promulgated thereunder. 

IT IS FURTHER ORDERED that a copy hereof shall be served 
upon the respondent by registered mail, or in person, and that this 
order shall become effective 10 days from and after such completed 
service. 


(A. D. 866) 


PACA Doc. No. 4030.* Decided January 27, 1942. 


Failure to Pay Purchase Price—Effect of Admission of 
Allegations in Complaint—Subrogation 


Where complainant, as agent, sold a carload of potatoes to respondent and guar- 
anteed payment of the price to its principal, and respondent did not deny 
the allegations of the complaint, it is held that complainant having paid 
the purchase price to its principal, it is subrogated to the rights of the 
principal, and reparation is awarded complainant against respondent in 
amount of the purchase price. 


4 *As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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Mr. Seward R. Moore, of Minneapolis, Minnesota, for complainant. Mr. Julius 


Fink, of Cleveland, Ohio, for respondents. Mr. Raymond L. Dillman, 
Examiner. 


Decision by Grover B, Hill, Assistant Secretary of Agriculture. 






PROCEEDINGS 

This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 1940 ed. 4992). The complain- 
ant * * * of * * * alleges that, in the course of interstate commerce, 
it sold a carload of potatoes to the respondents * * * and * * * 
copartners doing business as * * * * at * * * as agent for * * * for 
shipment from * * * to * * * that the respondents accepted the 
interstate shipment and have failed to pay the agreed price and 
that the complainant guaranteed payment of the price to * * * the 
seller, and has paid the price which it seeks to recover from the 
respondents. 

The respondents in their answer do not deny the allegations of 
the complaint. Their answer relates to a different transaction. They 
allege that they handled a prior shipment consisting of peaches, for 
the complainant’s account, and have not been reimbursed for amounts 
expended on the complainant’s behalf. 

The amount claimed as damages in the complaint does not exceed 
$500, and the parties have submitted evidence in the form of veri- 
fied statements of fact, as authorized by section 6(c) of the act. 

In its opening statement of facts, the complainant shows that the 
prior shipment, referred to by the respondents in their answer, 
which was made on or about September 5, 1940, was delivered to 
the respondents for sale for the “account of Harrison’s Nurseries” 
and not for the account of the complainant. Moreover, that trans- 
action took place more than 9 months prior to the filing of the 
answer. It, therefore, would not be a proper subject of counterclaim 
even if it had been pleaded as such in the answer. For the reasons 
stated reparation must be awarded the complainant in the amount 
of the unpaid price. 

FINDINGS OF FACT 

1. The complainant * * * is a corporation having its principal 

place of business at * * *, 












2. The respondents * * * and * * * are copartners engaged in 
the business of buying and selling perishable agricultural commodi- 
ties under the name and style of * * * at * * * and are licensed 
under the provisions of the Perishable Agricultural Commodities 
Act, 1930, as amended, to engage in such business. 


3. On or about November 4, 1940, the complainant sold to the 


respondents, in interstate commerce, for and on behalf of * * * of 
** * » carload of potatoes for shipment from * * * at the agreed total 


pr 


af 
th 
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price of $243.20, delivered to the respondents at * * *. 

4. The respondents accepted the shipment at * * * but there- 
after failed and refused to pay * * * the agreed price, or any part 
thereof. 

>. The complainant guaranteed the payment of the price of the 
potatoes by the respondents and, upen their refusal to make such 
payment, the complainant paid * * * the sum of $245.20. 

6. The complaint was filed with the Agricultural Marketing 
Service within nine months from the date that the cause of action 
accrued. 

CONCLUSIONS 

It is concluded that, since the complainant guaranteed the pay- 
ment of the price by the respondents to * * * and, upon the re- 
spondents’ default, paid the price of the potatoes to the seller thereof, 
the complainant is subrogated to the rights of * * * and to the 
cause of action which it might have prosecuted against the respond- 
ents. Reparation should be awarded the complainant in the amount 
of $243.20. 

ORDER 

IT IS ORDERED that the complainant * * * a corporation of 
* * * be. and it hereby is, awarded reparation against the respondents 
* * * and * * *, copartners doing business as * * *, of * * *, in the 
amount of $243.20, with interest thereon at the rate of five percent 
per annum from December 1, 1940, until paid. 

IT IS FURTHER ORDERED that the respondents shall pay 
said sum, together with interest thereon, to the complainant, as repa- 
ration, within thirty days from the date of this order. 

IT IS FURTHER ORDERED that a copy hereof shall be served 
upon the parties by registered mail, or in person. 


(A. D. 867) 
PACA Doc. No. 3830.* Decided January 30, 1942. 


Dismissal of Order to Show Cause—Application for License Granted— 
Opportunity for Hearing Mandatory and Jurisdictional 


Order to show cause is dismissed and license granted to complainant because 
they had not been afforded an opportunity for a hearing which require- 
ment, under the act, is mandatory and jurisdictional. 


Mr. C. BE. Miles for complainant. Messrs. Max W. Soffer and Joseph Nessen- 
feld, of St. Louis, Missouri, for respondent. Mr. John C. Brooke, Examiner. 


Decision by Grover B. ITill, Assistant Secretary of Agriculture. 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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ORDER OF DISMISSAL 
On March 25, 1941, an order to show cause was issued in this pro- 
ceeding under the Perishable Agricultural Commodities Act, 1930, 
as amended (7 U.S.C. 1940 ed. 499a), alleging that the applicants, 
filed an application dated October 12, 1940, for a license under the 
act to engage in the business of handling fresh fruits and fresh 
vegetables in interstate commerce. 

It was further alleged that the applicants are unfit to be licensed 
in that * * * a partner of * * * was formerly the vice president of 
the * * * of * * * and, in the latter capacity, was responsible for 
flagrant and repeated violations of Section 2 of the act. Numerous 
alleged violations of the act are set out which occurred in June, 
July, and August 1940. 

A hearing was held before John C. Brooke, an examiner of this 
Department, on September 9 and 10, 1941, at * * *. C. E. Miles, 
Office of the Solicitor, Department of Agriculture, appeared for the 
Department. Max W. Soffer and Joseph Nessenfeld, 408 Pine Street, 
St. Louis, Missouri, appeared for the applicants. 

There was considerable evidence introduced at the hearing and 
the issues involved were vigorously contested. Counsel for the ap- 
plicants moved that a license should be granted because it is the 
mandatory duty of the Secretary of Agriculture to grant a license 
on an application duly filed with the Department unless there is an 
opportunity for a hearing within 60 days from the date of the appli- 
cation. The opportunity for a hearing was not granted to the appli- 
cants within 60 days, as required by section 4(d) of the act (7 U.S.C. 
1940 ed. 499d(d)). 

The position taken by the applicants in their motion to dismiss 
has merit. The section of the act relied upon, and under which this 
proceeding was initiated, appears to be clearly mandatory and, there- 
fore, jurisdictional. 

In Raladam Co. v. Federal Trade Commission, 123 F.(2d) 34, 36 
(C.C.A. 6 Circuit, 1941), it was said, “We are bound to resolve the 
question of jurisdiction preliminarily to any consideration on the 
merits.” 

Therefore, it is not necessary to consider the evidence since the 
order to show cause must be dismissed for lack of jurisdiction. 


CONCLUSION 
Upon the basis of the foregoing, it is concluded that the appli- 
cants are entitled to receive a license. 
ORDER 


IT IS ORDERED that the order to show cause be, and the same 
hereby is, dismissed. , 
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IT IS FURTHER ORDERED that a license be granted to the 
applicants pursuant to the provisions of the act. 
IT IS FURTHER ORDERED that a copy of this order shall be 


served, by registered mail, on counsel of record. 
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FEBRUARY 1945 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


A.D. 
No. 
COMPROMISE AGREEMENT 


Ineffectiveness of 
Disqualifying facts ascertained apparently for first time at 
reopened hearing deprive petitioner of payments sought 
despite partial compromise agreed upon between petition- 
er’s counsel and counsel for administrative agency prior 
to reopened hearing 
CONSTITUTIONAL LAW 
Due Process 
Price formula as not depriving evaporator of property by 
basing his cost price on what others pay 
MARKET SERVICE PAYMENTS 
Qualifications for 
ORDER No, 27 (New York) 
Market Service Payments 
Qualifications for 
Where facts disclosed by reopened hearing show that pe- 
titioner’s receiving building was equipped to manufac- 
ture cream, and was equipped to manufacture and did 
manufacture chocolate milk and buttermilk, the 
movement of milk by pipe-line from receiving building 
to another building 50 feet distant, where it was 
manufactured into cheese, does not entitle petitioner 
to market service payments under Order No. 27 for 
moving milk from a plant “equipped only for the 
receiving and shipping of milk from the marketing 
area,’ whether or not the two buildings constituted 
separate “plants” 
OrprrR No. 48 (Sroux City, Iowa) 
Parity Limitation in Milk Order 
Price Basis for Milk 
A price formula in a milk order, supported by evidence 
received at a promulgation hearing is not limited by 
the parity provisions of section 2 of the Act after a 
valid finding made under section 8c(18) of the Act, 
and the formula need not fix a price to enable an 
evaporator to meet all competition profitably, nor 
does it deprive an evaporator of property by basing 
his cost price on what others pay 
Variance Between Notice and Approved Amendment of Order 
A price formula need not be in exact words proposed in the 
notice of the promulgation hearing where a clear issue 
was raised by the proposal, it was understood by those 
concerned, and a genuine hearing was held on it 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937—Continued 


A.D. 
No. Page 
















PARITY LIMITATIONS 
IRIN TRE TURN oie cs sie ae dee 845 8S 
PROMULGATION AND SECTION 8c(15)(A) HEARINGS 
Scope of 
Desirability of a provision is a proper question for a pro- 
mulgation hearing but not for a hearing under section 
8c(15) (A) of the act as the latter is a review proceed- 
Mig, On ‘questions of legality: ... + 2.2. ee eee 845 84 











VARIANCE 
Notice and approved amendment of order__--_------_-------- 







PACKERS AND STOCKYARDS ACT, 1921 


CEASE AND DESIST 
IGE PRUIIIE (OMMEOINONES 22.225 oo it eee oe ee 
False Records 

Since respondent’s written argument established its conten- 
tention that its license should not be suspended, its 
requested oral argument was not held, and because of 
respondent’s good reputation and payment of fines under 
other laws, its license is not suspended for falsely record- 
ing prices received for poultry, but respondent is ordered 
to cease and desist from making false entries in its 
records, and to keep correct records__..-1-------------- 

Use of Ciistomer’s Funds 

Since respondents’ failure to segregate proceeds received for 
customers from other funds violated the act and regula- 
tions thereunder, and improper use of such proceeds vio- 
lated fundamental principles of fair dealing between 
principal and agent, the respondents are ordered to cease 
and desist from using customers’ funds, and are ordered 
to keep such funds in a separate bank account, but be- 
cause complainant failed to recommend suspension of 
respondents’ registration to the examiner, it is not in a 
favorable position to complain of the examiner’s failure 
1 Drapese susnenalin. 2.22.0 5.3 eae 
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DISMISSAL 
Failure to Prove Violation of Act 
Since the evidence in this reparation proceeding established 
that the respondents did not violate the act in the sale 
and handling of complainant’s livestock, the complaint 







852 = 101 






iS GRINGO onic inininrcnnce wu tedcwanadeuen aes ee 
Withdrawal of Application for License 

Where applicant desires to withdraw its application for a 

license, none is issued, this proceeding is dismissed, and 

all parties are warned that engaging in the live poultry 

business in New York City without a license constitutes 

a violation of the act, and mere application for a license 

does not authorize operation of such business___-_----- 846 
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PACKERS AND STOCKYARDS ACT, 1921—Continued 


LICENSE 
Suspension of, when not essential 
Suspension or Revocation of 
Making false entries in records, and keeping the resulting 
inaccurate records constitute flagrant and repeated vio- 
lations of the act, authorizing the suspension or revoca- 
tion of license 
RATE PROCEEDING 
Order of Abeyance 
On the basis of the recommendation of the Office of Market- 
ing Service to the examiner and the latter’s certification 
of the question to the War Food Administrator, it is 
ordered that this proceeding should be held in abeyance 
pursuant to the provisions of the stipulation relating to 
reduction of schedule of rates and acceptance of audits 
and appraisals 
REGISTRATION 
Effect of failure to recommend suspension of 
Suspension of 
The respondent’s registration as a livestock commission mer- 
chant is suspended for 60 days on the ground that he 
charged his customers more than he paid for livestock 


purchased as agent for them, and secretly bought live- 
stock for them from himself at a profit, and he is ordered 
to desist from his unlawful practices__---------------_- 


VIOLATION OF ACT 


Failure to segregate proceeds received from customer____---~-~-- 


Making false entries in records and keeping resulting inaccu- 
rate records as constituting flagrant and repeated violations— 


850 


-851 


847 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


APPEARANCE 
Effect of failure to appear 


BREACH OF WARRANTY 
Lack of suitable shipping condition 


Cross COMPLAINT 
Dismissal of 


DAMAGES 
Measure of, based on— 
NN AE ngs see cunts wots omnd dg Kite maaan aa ae 


DISMIBBAL 
Failure to Comply With Terms of Contract 
Where on January 5, 1944, complainant sold and shipped 
tomatoes to respondent at a price f.o.b. Nogales, Arizona, 
as being 85 percent grade U. 8. No. 1 and the tomatoes 
arrived at Detroit, Michigan, on January 13, and on the 
following day an official inspection fixed their grade as 
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Dis M1ssaL—Continued 
Failure to Comply With Terms of Contract—Continued 

approximately 75 percent grade U. S. No. 1, so that re- 
spondent rejected the shipment, it is held: (1) the toma- 
toes were not in suitable shipping condition; (2) there 
is nothing in the record to indicate the movement to 
Detroit was abnormal; (3) respondent is not liable to 
complainant for its refusal to accept, and the complaint 
Re i gg ee ee 













Failure to Meet Requirement of Statute of Frauds 
Where complainant orally negotiated for the sale to re- 
spondent of a carload of peaches, and respondent refused 

to accept them, when tendered, it is held that since re- 
spondent pleaded the statute of frauds and there was no 
memorandum in writing or acceptance and receipt of the 
peaches, the complaint should be dismissed__-.--------- 













Liability of Agent to Principal 

Where complainant sold a quantity of oranges to certain 
French concerns acting through respondent, as agent, 
and payment of the price was not made, and complainant 
seeks to recover damages for losses sustained on resale 
of the oranges, it is held that respondent was not liable 
to complainant either as a purchaser or as agent for an 
undisclosed principal, and therefore, the complaint is 
I an so crass se crotedns cae saci ane eee 













Order to Show Cause 

Order to show cause is dismissed and license granted to 
complainant because they had not been afforded an op- 
portunity for a hearing which requirement, under the 
act, is mandatory and jurisdictional__...._..-__-------- 










Settlement of Claim 

In accordance with complainant’s application, this proceed- 
ing is dismissed because the matters in issue have been 
adjusied and settled: ~.u...266 5-6 cenncnnnnnu cee en 


















Since the parties to this proceeding have satisfactorily set- 
tled the claim involving reparation, and complainant 
requested withdrawal of the complaint, the proceeding 
ie: GIRIINBE 5 cca caticsnccnwcsswaeseewess sssibaiunnclentmay, a ae 











EVIDENCE 
Allegation of false and misleading statements not proved__---- 









Facts showing— 
respondent did not act either as purchaser or agent for un- 
disclosed principal -- inser Siakctistacecien a oe 






Insufficient proof of loss___--.--- 
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No. Page 
P.O.8: 
Meanins of terniiscsiic. 2 festa ie tee ae So Pe ee a Se 857 §=6113 
HEARING 
Opportunity for, mandatory and jurisdictional under act------- 867 136 
Opportunity for, as raising jurisdictional question under act--- 863 127 
JURISDICTIONAL QUESTION , 
Opportunity for hearing: as raising.............-.............. 863 127 


LICENSES 
Granting of 
i Where applicant for a license under the act, at the hearing 
on an order to show cause why its application should not 
be denied, moved for a dismissal of the proceeding on 
the ground that applicant had not been afforded an op- 
portunity for a hearing within sixty days from the date 
of the application for license, it is held that compliance 
with the hearing provisions of the act is mandatory and 
jurisdictional, the applicant is entitled to receive a li- 
cense, and the order to show cause is dismissed_------- 863 127 
Suspension of, Held in Abeyance 
Where respondent as broker admitted making false and mis- 
leading statements relating to handling of a carload of 
tomatoes, his license under the act is suspended, such 
suspension to be held in abeyance subject to the condi- 
tions contained in thid order... _....2..-.2.-<-u..<.. 865 131 
NOMINAL DAMAGES 


PeunCInT Oreur 10! SORB. 6 o_o 62 oon boa den cece nsaneoes 862 125 
OrdDER TO SHOW CAUSE 

Dismissal of, for failure to afford opportunity for hearing__._._ 867 136 
PRINCIPAL AND AGENT 

Liability of agent to principal____-_-_- Bee a hs oe See ee 864 130 

Subrogation of agent’s claim to rights of principal___._------- 866 135 
PROTECTION AGAINST LOSS 

Award of reparation for failure to pay.....=..-~.~.....-<.-..- 859 =118 


RECONSIDERATION 
Denial of Petition for 
Respondent's petition for wmeconsideration denied by deci- 
sion after reconsideration on the ground that the record 
supports the original order which is hereby reinstated, 
and the prior étay order is vacated......~.-...-..-...<-- 861 119 
REPARATION 
Breach of Warranty 
Where complainant alleged that it purchased a carload of 
grapes from respondents as equal to grade U. S. No. 1 
and that respondents misrepresented the grade and qual- 
ity of the grapes, and it appears that complainant later 
ordered two additional carloads, one of which was shipped 
but subsequently diverted by respondents, and the ship- 
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Breach of Warranty—Continued 
ment of the other cars was cancelled, it is held: (1) 


6 complainant’s proof of loss in connection with one car- 
7 load because of lack of suitable shipping condition was 

insufficient; (2) since complainant had no contract with 
7 one of the respondents the complaint is dismissed as to 


that respondent, and since the latter was found to be a 
seller and not an agent of complainant its cross com- 
plaint is dismissed; and (3) nominal damages only are 
Siwrareod. COmmiaseaMe. oe ee aes 862 120 


Failure to Pay Balance of Loss 

Where complainant sold a carload of carrots to respondent 
who refused to accept the carrots when delivered but 
authorized complainant to resell them and agreed to pro- 
tect against any loss, and part of the loss suffered by 
complainant on the subsequent resale was paid, it is held 
that by reason of the subsequent agreement respondent 
is liable for the loss sustained by the complainant and 
the latter is entitled to an award of reparation for the 
Parasice Ot CNG IGG = oe ea se neue 859 §=116 


Failure to Pay Purchase Price 
Where complainant, as agent, sold a carload of potatoes to 
respondent and guaranteed payment of the price to its 
principal, and respondent did not deny the allegations of 
the complaint, it is held that complainant having paid 
the purchase price to its principal, it is subrogated to 
the rights of the principal, and reparation is awarded 
complainant against respondent in amount of the pur- 
CRORE TICE: cinnccciwcndcakine cadatnmamanemandmntandedamas S66 133 
Unlawful Rejection of Shipment 
Where respondent answered denying all the allegations of 
the complaint and requested an oral hearing but failed 
to appear at the hearing, and the complainant rested 
its case on the evidence appearing in the report of in- 
vestigation which indicates a rejection of a carload of 
onions without reasonable cause, held, complainant should 
be awarded reparation in the amount of the contract 
price less the sum realized on the resale of the ship- 


TORE Shs nuded et eeeretaneenaee = ; 5 854 105 
REPARATION FOR— 
iasen G0  WONTOIAT... <6 xno cence cect conseene Bi eset ocala ae 25 
PRSGDAEG DEIOD: sc dccconnccavncdudekena pes mseuseananeeesaee 866 1385 
Rejection of shipment__------- ex toate ee . 854 107 
SALES 


Failure to establish contract of purchase and sale because of 
failure to meet requirement of statute of frauds 85S 116 
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A.D. 
No. Page 
STATUTE OF FRAUDS 


Failure to establish contract of purchase and sale because of 
failure to meet requirements of 
Stay ORDER 
Petition for Reconsideration 
Prior order stayed pending decision on respondent’s peti- 
tion for reconsideration 
Vacation of 
SUBROGATION 
Agent’s claim subrogated to rights of principal 
SUITABLE SHIPPING CONDITION 
Meaning of term 
VIOLATION OF ACT 
Failing to account 
Failing to pay— 
balance of loss 
Making false and misleading statements____------------------ 
Rejection of shipment 





